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PREFACE. 



A FEW woKDS as to the point of view from which this 
^ Commentary has been written may not be out of place. 

Lord Herschell, in his judgment in The Bank of England 
V. Vagliano ([1891,] A. C, pp. 144, 145), thus expounds 
the true principles of interpretation of a codifying Act. The 
observations had actual reference to the Bills of Exchange 
Act, 1882, but are equally applicable to the Sale of Goods 
Act. The noble Lord says : — 

" I think the proper course is in the first instance to 
examine the language of the statute, and to ask what is its 
natural meaning iminfluenced by any considerations derived 
from the previous state of the law, and not to start with 
inquiring how the law previously stood, and then, assuming 
that it was probably intended to leave it unaltered, to see if 
the words of the enactment will bear an interpretation in con- 
formity with this view. ... I am, of course, far from asserting 
that resort may never be had to the previous state of the law 
for the purpose of aiding in the construction of the provisions 
of the code. If, for example, a provision be of doubtful 
import, such resort would be perfectly legitimate. Or again, 
if in a code of the law of negotiable instruments words be 
found which have previously acquired a technical meaning, or 
been used in a sense other than their ordinary one, in relation 
to such instruments, the same interpretation might well be 
put upon them in the code. I give these as examples 
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merely ; they, of course, do not exhaust the oategorj. What, 
however, I am venturing to insist upon is, that the first step 
taken should be to interpret the language of the statute, and 
that an appeal to earlier decisions can only be justified on 
some speoial ground." 

And further on Lord Hersohell says : — 

*^ The Bills of Exchange Act was certainly not intended 
to be merely a code of the existing law. It is not open to 
question that it was intended to alter and did alter it in 
certain respects. Andl do not think that it is to be presumed 
that any particular provision was intended to be a statement 
of the existiQg law, rather than a substituted enactment." 

We have in the following Commentary endeavoured to keep 
these principles in view. It must not, however, be forgotten 
that, as the Act is not intended to be exhaustive, there are 
rules of the common law which are not dealt with at all, 
but are preserved by s. 61 (2). With regard to these Lord 
Herschell's remarks above quoted do not apply. 

To those, however, who may be of opinion that, in the light 
of the above judgment, too much space has been devoted in our 
Commentary on the express provisions of the Act to a declara- 
tion of the previous law, we would briefly explain the raison 
d*£tre of the book. 



Before doing so, however, we may point out that s. 4 
(which substantially re-enacts s. 17 of the Statute of Frauds) 
would seem not to be included in the scope of the principles 
of interpretation enunciated by Lord Herschell. As every 
lawyer knows, the section, short as it is, contains a mass 
of law large enough to occupy no less than 180 pages 
of '' Benjamin on Sale," and, whether or not every line of it 
be (as has been said) "worth a subsidy," or have rather 
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*^ oofit a subsidy/' it has, at any rate, been the subject of 
innumerable decided cases ranging over (even in more 
modem times) a long course of years. The Legislature, 
having thought fit to re-enact the section in substantially its 
original form, has at the same time apparently intended that 
it should be interpreted in the same way and by the same 
means as its predecessor, that is to say, by the long series of 
decisions which explain almost every term or phrase em- 
ployed. We therefore think that no apology is needed, so 
far as s. 4 is concerned, for the review which we have made 
of the anterior authorities. 

This work is intended as a Commentary on tiie Act, as 
explained both by special illustrative cases, and also by 
frequent reference to the standard text-book on the subject — 
the late Mr. Benjamin's learned work. It is on these two 
points that we base any justification which may be necessary 
for our more or less detailed exposition of the common law of 
sale. 

The utiliiy of illustrative cases we venture to think obvious. 
The Legislature itself in this country has not yet seen fit to 
make use of them as a means of interpretation of statutes ; 
but the seal of law has been placed upon them in many of the 
Lidian Acts, notably, the Lidian Contract Act of 1872, and 
to their aid is owed much of the value, as statements of law, 
which has attached to such authorities as Stephen on Evidence 
and Pollock on Partnership. 

A code, as applicable to the many varying circumstances of 
human affairs, must from the nature of the case be drawn in 
broad and general terms. But the very generalify of its 
provisions renders the interpretation more difficult, and it is 
here that the value of illustrative cases, as embodying special 
&ot8, is most clearly seen. To take an instance from the 
present Act, the words in s. 27, ^'in accordance with the terms 
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of the oontraot of sale," oontam in themfielves the whole 
duty of seller and buyer in delivery, aooeptanoe, and pay- 
ment, as contained in the contract under the oiroumstances of 
each particular case. 

Assuming, however, the value of illustrative cases, we 
nevertheless feel a doubt whether we may not have ocoadon- 
aUy set out too few, and occasionally perhaps too many. In 
the event of our being fortunate enough to have a second 
edition of this book called for, it may be necessary to amend 
the work in this particular. In the meantime we leave it to 
the impartial judgment (as merciful, we trust, as may be) of 
the critic and the practising lawyer. 

With regard to the second special feature of the book — the 
statements of the common law therein quoted from Mr. 
Benjamin's treatise — we submit that those lucid and accurate 
statements of legal principles will be found not to be out of 
place, even in a Commentary on an Act which is intended as 
a new stepping-stone in the development of the law. It is 
unnecessary to point out that " Benjamin on Sale " is or was 
a standard authority on its subject-matter, and also (for Lord 
Blackburn's earlier book was of only limited scope) the 
most complete. Its arrangement has been followed by the 
draftsman, and the Act has undoubtedly been generally 
based upon it. The extracts we have quoted from the book 
may therefore, we submit, throw valuable light on the inter- 
pretation of the Act ; in so far as they are consistent with 
the provisions of the latter, by containing in themselves a less 
concise, and therefore more lucid, statement of the principles 
involved; and, in so far as they may be inconsistent, by 
affording, it is hoped, a better key to the elucidation of the 
meaning of the various sections of the Act. 

In conclusion, we may say that the labour necessarily 
incurred (and it has been great) in the compilation of the 
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following pages, has shown us that the Aot is in parts by no 
means easy to interpret, and is occasionally very obscure. It is 
but justice to the learned draftsman to say that the difficulties 
for the most part, if not in all oases, spring from additions 
and emendations introduced into the Bill in its passage 
through Parliament. However that may be, it seems certain 
that it will require, before the meaning of its provisions is 
finally settled, some judicial interpretation. Moreover, the 
scope of s. 25, and its meaning when compared with ss. 47 and 
48 (2), is at present uncertain, and little judicial authority 
exists to explain it. 

We have added {post p. xliii) a statement of the changes 
in the law which appear to have been effected by the Act. 
There are few direct alterations, but it is probable that 
judicial decisions on the wording of the Act will show that 
on a number of points the law is no longer what it was. 

We have attempted to make the Index as exhaustive as 
possible; and, though thereby it has extended to a length 
perhaps somewhat out of proportion to the bulk of the text, 
yet this result seemed preferable to any curtailment of this 
most necessary adjunct to a legal commentary. 

We desire to express our obligation to Mr. H. F. Boyd, 
Barrister-at-Law, of the North-Eastem circuit, joint owner 
of the copjTight in " Benjamin on Sale," for permission to 
make the citations from the text of that treatise. 

W. C. A. K 
A. B. R-G. 

Trb Tbxpiji, 

Oct. 1894. 
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ADDENDA ET COBRIGENDA. 



TtLge U.-^Jkle the oomma after *' d fortiori,** in line 8 from foot. 

»» 62, 300. — ^The role as to the aathority of an auctioneer's oleric to sign for 
the bayer oonfirmed in Simt y. Laudray (1894), 68 L. J. Ch. 
686. So also the aathority of the auctioneer (at p. 686). 

„ 67, note (k).—*' Qathome y. Adamt '* 9hould U " Oattomo y. Adanu,** 

„ 96, 96. — ^The entire parag^ph, commencing with In a tale, should be in 
inyerted conmias. 

„ 132, line 23.—" i^PPropriated by the other" ihould U **to the other." 

,, 169. — ^The yiew here stated, that Ifoyee y. Nnoington is good law, confirmed 
at the County of London Sessions in R, y. Komig (L. T. Jour., 
Aug. 26th, p. 373). 

Held also, apparently, that the Court had no juritdiction to grant 
a restitution order against an innocent purchaser for yalue. 

„ 170 (Bl. 2).— The words *'by word of mouth" should apply to A.'s sale 
to B., and not B.'s to D. 

„ 210, 211. — The entire paragraph, commencing with The payment, should be 
in inyerted commas. 

„ 217, line 27.— -For " yendor's default," read " yendee's." 

„ 237, Hue 7 from foot.— -For **receiyes," read "reseryes." 

„ 280, in Illustration.— JFbr **Einch y. Ziddell,** read "Minde y. LiddelV* 

„ 283, Une 6 from foot.— J^br " defendant," read ** plaintiff." 



%* The references throughout are to the last editions of Mr. Benjamin's 
and Lord Blackburn's treatises, yiz. : 

Benjamin on Sale (1888), 4th edition, by A. B. Pearson-G^ and H. F. Boyd. 
Miatkbum on Sale (1886), 2nd edition, by J. C. Graham. 
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EFFECT OF THE ACT ON THE PREVIOUS LAW. 



A. — Cfertain Cliaiiges in the Law. 

1. Sect. 18, BtUes 2 and 3, pp. 119, 124. — ^The provision as to notice by 
buyer of acts done by seller to pass the property. 

2. Sect. 24 (2), ». 156. — Overrules Bentley v. Vilmont, and eemhle 
restores the law of Moyce v. Newtngton; and in consequence repeals the 
Larceny and Summary Jurisdiction Acts, so far as they are inconsistent. 

3. Sect. 26 (1) (2), pp. 160, 166.— Eeproduces sects. 8, 9 of the Factors 
Act, 1889, with the omissions mentioned. 

4. Sect. 26 (1),^. 171.— Addition of the word **hour" before "day, 
month, and year," in the 29 Car. 2, c. 3, s. 16. 

5. Sect. 29 (4), p. 186. — "A reasonable hour" is made a question of 
fact; and the rules in Startup v. Macdonald (1844), 6 M. & G. 593, are 
abrogated. See also sect. 56. 

6. Sect. 51 (3), p. 284. — ^English rule as regards profits as damages 
applicable to Scotland, and JDimlop v. Higgins (1848), 1 H. L. 381, is 
overruled. 

7. Sect. 52, p. 284.— The words "or ascertained" added after "specific." 
"Price in money" is also omitted, but no change appears to have been 
made thereby. 

B. — Submitted Change in the Law. 

1. Sect. 4, p. 21. — ^The words " things attached to, &c. the land . . 
i^reed to be severed," as part of the definition of " goods," has probably 
abrogated RodweU v. Phillips (1842), 9 M. & W. 602, and similar cases, 
and Lavery v. Pureell (1888), 39 Oh. D. 508 ; and has extended Marshall 
v. Qreen (1876), 1 0. P. D. 42. 

The law laid down in Lee v. Qaskell (1876), 1 Q. B. D. 700, would also 
appear to be changed in cases where fixtures are sold to a person not an 
incoming tenant. 

2. Sed. 4, jp. 46.— The rule in Egerton v. Mattheivs (1805), 6 East, 307 
(if really existing at the date of the Act), with regard to the statement in 
the memorandum of the fact of agreement^ would appear now to be assimi- 
lated to that in Wain v. Warlters (1804), 2 S. L. 0. (9th ed.J 266, by virtue 
of the substitution of the word " contract " for " bargain.'^ 

3. Sect. 24 (1), pp. 156, 157. — ^The necessity of the offender being 
prosecuted " by or on behalf of the owner," as under previous Acts, is 
apparently done away with. 

4. Sect. 41 (2), p. 222.— The seller's lien, after his attornment to the 
buyer, is not now confined to cases of the buyer's ineolvency, as it seema 
to nave been previously. 



xliv EFFECT OF THE ACT ON THE PREVIOUS LAW. 



C.^Apparent Additions to, or Hew Statementt of^ the Law. 

1. Bed. 2,|>. 9.— Bule as to "actual reqiurements ** extended to all 
persons under incapacity. 

2. Bed, 12 (1) (2), p» 79. — Two new warranto of title are here added. 

3. Sect, 20, p, 143. — The previous rule with regard to risk where the 
passing of the property is delayed, is here extended to delay m delivery. 
And the delay must be the possible, and not the dired cause of the loss. 

4. Bed, 29 (1), p, 181. — Previously assumed rule as to place of delivery 
definitely stated, with the addition (when the sale is of specific goods) of 
the necessity of knowledge by the parties of their locality. 

5. Bed, 29 (6), p, 187. — ^Bule as to the expenses of putting the goods 
in a deliverable state first stated, apparently on the authority of an 
American decision. 

6. Bed, 32 (3), p. 198.— Addition to the law of Eng:land and Ireland of 
the Scotch rule as to seller's duty in a delivery involving a sea tnmsit. 

7. Bed, 45 (2), p. 244. — Parke's (B.) opinion that even a wrongful 
possession by buyer ends the transit is here definitely adopted. 

8. Bed, 46 (I), p. 252.;— Incidence of the expenses of re-delivery after 
stoppage stated for first time. 

9. Bed. 47, p, 255. — ^Lord Selbome*s opinion in Kemp v. Folk that a 
sub-buyer*8 purchase-monejr cannot be stopped when the right of stoppage 
is defeated is adopted a|?ain8t the opinion of the judges in Ex parte 
Oolding, Davis dt Co. and Ex parte Falk, 

10. Bed, 6S (4), p, 299. — Supposed rule of equity as to the employment 
of one pufEer adopted. 

D.— Doubtful Points. 

1. Bed, 2, pp, 13, 14.— Is a person under incapacity liable (apart from 
the Act) for necessaries which are not delivered ? 

2. Bed, 2, p, 17. — ^Is there any change in the law as to the time of the 
calculation of *' actual requirements " ? 

3. Bed, 5 (3), p, 58. — ^WiU the potential existence of some future goods 
now be recognized ? 

4. Beds, 16, IS, pp. 111, 129.— What ia the definition of "ascertain- 
ment" P 

5. Bed. 19 (3), pp, 140, 141.— Must the bill of lading be taken to order 
when sent forward with bill of exchange ? And do the words ** transmits 
to tiie buyer to secure,** cover a direct transmission to him ? 

6. Bed, 24 (2), p. 156.— Is the order of restitution affected ? 

7. Bed, 26, p, 171. — Is the criminal procedure against a sheriff under 
sect. 29 of Sheriffs Act, 1887, saved by sect. 57 of this Act ? 

8. Bed, 43 (1) (b), p, 225,— Qy. effect of the word " lawfully " P 

9. Bed. 48 {2\ p, 265.— Can a second buyer from the seUer obtain a 
good title when the buyer iBnciiii default P 



THE SALE OF GOODS ACT, 1893. 

[56 & 57 Vicrr. c. 71.] 

An Act for codifying the Law relating to the Sale of 

Goods. 

[20th February, 1894.] 

Be it enacted as follows : — 

Part I. 

FOKMATION OF THE CX)NTRACT. 

Contract of Sale. 
1. — (1.) A contract of sale of goods is a contract Q-^- 
whereby the seller transfers or agrees to transfer ^^® *^* ^ 

•^ , ^ agreement 

the property in goods to the buyer for a money to aeii. 
consideration, called the price. There may be a 
contract of sale between one part owner and 
another. 

(2.) A contract of sale may be absolute or 
conditional. 

(3.) Where imder a contract of sale the property 
in the goods is transferred from the seller to the 
buyer the contract is called a sale : but where the 
transfer of the property in the goods is to take 
place at a future time or subject to some condition 
thereafter to be fulfilled the contract is called an 
agreement to sell. 

(4.) An agreement to sell becomes a sale when 
the time elapses or the conditions are fulfilled 
subject to which the property in the goods is to be 
transferred. 

A contract of sale ... is a contract.— A contract of sale, S. i (i). 
which is defined by s. 62 (1) to include an agreement to sell as 
well as a sale, consists of fonr elements, of which two, viz. : 

o. B 
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S. 1 (1). (1) parties competent to contract ; and (2) mutual assent, are 
common to all other contracts ; and two, viz. : (3) a thing, the 
property in which is to be transferred ; and (4) a money con- 
sideration called the price, are peculiar to itself. The two latter 
heads are dealt with below, and (1) in s. 2. Particular instances 
of cases where there is no mutual assent to a sale are, e. y., where 
there is a mutual mistake as to the existence of the goods, as 
when an article sold contains inside it another chattel unknown 
to the parties (a) ; or when one party is under a mistake as to 
the personality of the other, and never intends to deal with 
him (6) ; or when one party expressly refuses to contract with 
the other as a principal (c). So also an award that one person 
shall deliver to another goods on being paid, does not of itself 
amount to a mutual assent to a sale {d). 

An assent to a sale may also be conditional, as where the 
goods are delivered, e,g.^ on sale or return. In this case the 
same act of the buyer is an assent to the sale and a transfer of 
the property. Until then the buyer is a bailee {e). 

See, generally, on mutual assent, Benj. pp. 42 et seq. 

Whereby the seller transfers or agrees to traiisfer: see 
sub-s. 3, posty p. 6. 

The property. — '< The third essential is that there should be a 
transfer of the absolute or general property in the thing sold ; for 
in law a thing may, in some cases, be said to have in a certain 
sense two owners, one of whom has the general, and the other a 
special property in it ; and a transfer of the special property is 
not a sale of the thing" (/). This is provided for by the defini- 
tion of "property," given in s. 62 (1). Thus, "when goods 
are delivered in pawn or pledge, the general property remains 
in the pawnor, and a special property is transferred to the 
pawnee " (y). Sect. 61 (4) excludes pledges from the operation 
of the Act. 

A transfer of " the property," as defined by the Act, being 
thus essential to a contract of sale, the latter is distinguishable 
on this ground from ( 1 ) agency (A) ; (2) bailment (t) ; (3) contracts 

(a) Merrf/ v. Green (1841), 7 M. &"W. {e) Benj. p. 67. 

623; AudhiAmGricA Httthermaehery, (/) Benj. p. 2, qaoting Jenhyns 

MarrU, 38 Penn. 491 ; cf . Mwes y. v. Brown (1849), 14 Q. B. 496. 

£rtffg Oas Co. (1886), 33 Ch. D. 662. (^) Benj. ibid. ; and see Sewell y. 

{b) Ctmdy V. Lindsay (1878), 3 Ap. Burdick (1884), 10 Ap. Ca. 74. 

Oa. 469. (A) Ex parte White (1870), 6 Ch. 

(c) Bodlify. Dallinyery 66 Am. R. 397 ; £x parU Bright (1879), 10 Ch. 
489. D. 666. 

(d) Emter v. Rice (1812), 16 East, (i) South Amtralian Ins. Co. v. 
100. BandeU (1869), 3 P. 0. 101. As to 



FOKMATION OF THE CONTHACT. ^ 

in tlie form of a sale, but really of pledge, mortgage, &c.(^) ; S* ^ W' 
(4) a contract for the supply of labour and materials; (5) a 
contract for the affixing of a chattel to land or another chattel. 
In every case the substance, and not the form of the contract, 
is to be regarded (/). 

As regards the distinction between sales and contracts for Contracts for 
work and materials, "there have been numerous decisions," ^^lialfl* or 
says Mr. Benjamin (m), ^' and much diversity and even con- 
flict of opinion, in relation to the proper principle by which 
to test whether certain contracts are 'contracts for sale,' &c. 
... or contracts for work and labour done and materials 
furnished." And after citing cases to show the various tests 
which have been suggested to show the distinction, he say8(n) 
(with reference to the rule laid down in Atkinson v. Bell{o) 
that the question depends upon whether the employer or the 
workman furnishes the materials) : '' The first branch of the 
rule is undoubtedly correct, as shown by the principles settled 
in Lee v. Griffin {p)y because when the materials are furnished 
by the employer, there can be no transfer to him of the pro- 
perty in the chattel, he being previously possessed of the title 
to the materiab, so that nothing can be due from him save 
compensation for labour ; and this will be equally true where 
the employer has furnished only part of the materials, for the 
contract in such case cannot result in a sale to him of what is 
already his, and the only other action possible would be for 
work and labour done and materials provided. But the second 
part of the rule is inaccurate, as pointed out in Grafton v. 
Armitage {q) and Lee v. Oriffin ( p). A man may be respon- 
sible for damage done to another's chattel, as, for example, 
to a coachmaker's vehicle, and may employ the latter to repair 
the injury, in which case an action would plainly lie against 
the employer for the work and labour done, and materials 
furnished by the coachbuilder, although bestowed on a thing 
which is his and is to remain his after being repaired at 
another's expense." 

the class of conditional sales which (m) at p. 96. 

operate as bailments nntn the con- (n) at p. 106. 

dition is accomplished, see s. 18, (o) (1828), 9 B. & C. 668. 

Bole 4, pott, and notes thereon. {p) (1861), I B. & S. 272. See 

(k) These are expressly excluded also I$aacs y. Hardy (1884), Gab. & 

from the Act, see s. 61 (4). £U. 287, at N. P. 

(0 See In re Wataon (1890), 25 Q. {q) (1846), 2 C. B. 336. 
B. D. 27. 

b2 
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S. 1 (1). And with reference to the test suggested in Clay ▼. Yates (r), 
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viz., whether the work and labour are of the essence of the contract, 
or the materials supplied, he says (*) : "If the employer owned 
nothing whatever that went into the composition of the picture 
[f.tf., one worth 300 guineas] — ^if neither materials, nor skill, nor 
labour were supplied by him, it is obvious that he cannot get 
title to the picture, or any property in it, except through the 
transfer of the chattel to him by the artist for a price, and this 
is in law a contract of sale. It cannot make the slightest differ- 
ence in what proportions the elements that compose the chattel, 
namely, the raw materials and the skill, are divided; it is not the 
less true that none of these elements were owned by the employer 
before the contract, and that the chattel composed of them is, by 
the terms of the contract, to be transferred for a price by the 
former owner to the employer." 

Cases, e.g,y where an attorney prepares a deed, &c., and 
supplies paper, are explainable on the principle that ''such 
matters [t.«., the materials necessary] cannot be considered as 
having entered into the contemplation of parties when contract- 
^^ " (0- ^ these cases de minimis non curat lex. 

Accordingly the true test remains, as deduced from Lee ▼. 
Oriffin (u) : Is the contract intended to result in the transfer for a 
price from one party to the other of a chattel in which the other 
had no previous property ? If so, it is a contract for the sale of 
a chattel {x), 
for the affix- In the same way contracts of sale must be distinguished from 
^h^l?\ contracts for the affixing to the freehold or to another chattel of 
of moveables! ^ moveable thing of any kind. "In such contracts the intention 
is plainly not to make a sale of moveables, but to make improve- 
ments on real property [or on another chattel] " (y). In other 
words, the complete thing sold is never sold as a chattely nor are 
its incomplete materials, though chattels, sold at all in the 
incomplete state (z). 

Before leaving this part of the subject it may be mentioned 
that, when the mutual intention to transfer the general property 
in a thing is dear, or is to be presumed, the transaction will be 
considered a sale. Thus, although the parties call it a guaranty 

(r) (1866), 1 H. & N. 78. CJark y. Bulmer (1843), 11 M. & W. 

(«) p. 107. 243. With regard to the words in 

{t) Benj. p. 108. brackets, see Anglo' Egyptian Nav. 

(«) (1861), 1 B. & S. 272. Co. V. Rmnie, (1876), L. R. 10 0. P. 

(x) See Benj. p. 106. 271. 

(y) Benj. p. 108, quoting Tripp y. («) Per Our. in Clark v. Bultnsr, 

Armitag» (1839), 4 M. & W. 687 ; tupra, at p. 260. 
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FORMATION OF THE CONTRACT. 

or agency in order to eyade the revenue laws (a), or although their S. 1 (i). 
governing motive was that one party should have a right to the 
chattel as security for a loan (b). 

In goods. — These are defined in s. 62 (1). The law specially 
applicable to such things as emblements, fixtures, &c., is discussed 
in the notes to s. 4, poatf p. 23, with reference to the provisions 
of that section. 

"Goods" are further subdivided into "existing" and "future" 
(see s. 62 (1)) goods in s. 5. See also ss. 6 and 7. 

To the buyer, for a money consideration called the price. — 
'* It must be money, paid or promised, accordingly as the agree- 
ment may be for a cash or a credit sale ; but if any other con- 
sideration than money be given, it is not a sale. If goods be 
given in exchange for goods, it is a barter (c). So also goods 
niay be given in consideration of work and labour done, or for 
rent, or for board and lodging {d), or any valuable consideration 
other than money ; all of which are contracts for the transfer of 
the absolute and general property in the thing, but they are not 
sales of goods. The legal effects of such special contracts, as well 
as of barter, on the rights of the parties are generally, but not 
always, the same as in the case of sales (e). If no valuable con- 
sideration be given for the transfer, it is a gift, not a sale " (/). 

But the consideration need not consist wholly of a price. If 
part of the consideration be money, it is a sale (^). 

The price may be fixed by the contract, or be ascertained after- 
wards. See ss. 8, 9, post, p. 61. 

Between one part owner and another. — ^This clause would 
more properly be included imder the definition of capacity in s. 3. 
It applies to partners as well as part owners (A). Thus, one 
part owner of a ship can sell his share to another (t), and a firm 

(a) Sutton y. Lippert (1883), 6 Ap. (/) Benj. pp. 2, 3. A gift of 
Ca. 309. chattels, not made by deed, does not 

(b) MeBain y. Waliaee (1882), 6 Ap. pass the property without delivery ; 
Ca. 588 ; but see s. 61 (4), and note herein it differs from a sale. See 
thereon. Cochrane y. Moore (1890), 25 Q. B. D. 

(<?) Sarriton y. Luke (1846), 14 M. 657 ; and of. Ktlpin v. JRattei/, [1892] 

ft W. 139. The Act does not apply 1 Q. B. 682. 

to contracts of exchange; cf. s. 6 of (^) Sheldon v. Cox (1824), 3 B. & C. 

the Factors Act, 1889 (Appendix, 120 ; Monde y. £urton (1809), 9 East, 

poet). 349 ; Bull y. Farker (1843), 7 Jur. 

(d) See an example in Ket/e y. 282. 

Earufood (1846), 2 C. B. 905. (A) For the difference between the 

(e) See Emnumuel y. Bane (1812), two, see Lindley on Partnership 
3 Camp. 299 (warranty on barter) ; (ed. 1893), pp. 26 et eeq. 

La Newille y. Nourse (1813), 3 Camp. (i) Beed y. Blandford (1828), 2 T. 

351 {eaveat emptor), & J. 278. 
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S. 1 (1). may exercise the riglits of an unpaid seller under ss. 38 et seq. 



against the buyer, a member of the firm {k), 
S. 1 (2). A oontraot of sale may be absolute or conditional. — <' Abso- 
lute " appears to be used in the sense of " unconditional," the 
'* pure et simple " of the French Civil Code, s. 1584. 

** Conditions" are divided into suspensive or precedent, and 
resolutive or subsequent. In the former case " the liability to 
perform the promise does not arise till a certain thing has 
happened, or a certain time has elapsed." In the latter, '^the 
liability is discharged by the non-fulfilment" (/). 

The term ** condition" appears to include two classes of con- 
ditions, whether precedent or subsequent : — 

(1.) Conditions properly so called, or terms or representations 
of, or in the contract, express or implied : 

(2.) Contingencies or collateral events out of the control of 
either party. 

Instances of (1) are to be found in ss. 10 — 15 (implied con- 
ditions precedent of quality); ss. 16 — 19 (implied conditions 
precedent to vesting of property) ; s. 28 (implied concurrent 
conditions of delivery and payment) ; ss. 30, 31 (implied con- 
ditions precedent as to quantity) ; Beer v. Walker {m) (implied 
condition subsequent of merchantableness on arrival, under 
ss. 14 (2), 33) ; Colonial Insurance Co. of New Zealand v. Adelaide 
Marine Insurance Co, (n) (implied condition subsequent of non- 
completion of delivery under s. 30 (1)) ; s. 34 (implied conditions 
precedent to acceptance) ; s. 48 (4) (express condition subsequent 
for re-sale on default). 

Instances of (2) are s. 5 (2) (express condition precedent of 
acquisition of goods by seller) ; s. 6 (implied condition precedent 
of existence of goods) ; s. 7 (implied condition subsequent of 
continued existence of goods) ; s. 9 (valuation an implied con- 
dition subsequent to sale). 

Cases falling under s. 6 should, however, more properly be 
considered cases of mutual mistake under s. 61 (2). 
S. 1 (3). Property ... is transferred— Transfer ... is to take place. 
— These words respectively contemplate the distinction between 
what was called ** a bargain and sale " at common law, and ** an 
executory agreement" or "an executory contract of sale." In 
the former case, the contract was itself also a conveyance of the 



{k) Ex parU Cooper (1879), 11 Oh. Bhlee (1662), 1 Lev. 88. 
D. 68. {m} (1877), 26 W. B. 880. 

{I) AnBon on 0. (6th ed.) p. 301. (n) (1886), 12 Ap. Oa. at p. 140. 



See the curious old case of Mliott v. 
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FORMATION OF THE CONTRACT. 

property, or (as tlie phrase ran) it was executed : in the latter S. 1 (3). 
case the conveyance was postponed. The Act calls these two 
cases " a sale " and " an agreement to sell " respectively. On 
this qnestion, Mr. Benjamin makes the following instructive 
remarks (o) : — 

" A contract may be perfectly binding between the parties, so 
as to give either of them a remedy against the person and general 
estate of the other in case of default ( /?), but having no effect to 
transfer the property or right of possession in the goods them- 
selves, and therefore giving to the proposed purchaser none of 
the rights, and subjecting him to none of the liabilities of an 
owner {g); and this is an * Executory Agreement.' Or it may 
be a perfect sale,, conveying the absolute general property in the 
thing sold to the purchaser, entitling him to the goods them- 
selves (r), independently of any personal remedy against the 
vendor for breach of contract («), and rendering him liable 
to the risk of loss in case of their destruction {t) ; and this is a 
' Bargain and Sale of Goods.' " And in another passage (u), he 
says: — 

** In the one case, A. sells to B. : in the other he only promises 
to sell. In the one case, as B. becomes the owner of the goods 
themselves, as soon as the contract is completed by mutual con- 
sent ; if they are lost or destroyed, he is the sufferer (t). In the 
other case, as he does not become the owner of the goods, he 
cannot claim them specifically (r) ; he is not the sufferer if they 
are lost (/), cannot maintain trover for them, and has at common 
law no other remedy for breach of the contract than an action 
for damages. Both these contracts being equally legal and 
valid, it is obvious that whenever a dispute arises as to the true 
character of an agreement, the question is one rather of fact than 
of law. The agreement is just what the parties intended to 
make it." 

The rules for ascertaining the intention of the parties as to the 
time when the property in the goods is to pass are given in s. 18, 
post. 

At a ftLtore time, or subject to some condition.— Instances 
of contracts of sale where the vesting of the property is postponed 
till a future period, are contracts of '• sale or return," ** on 
approval," &c. (a?). 

(o) pp. 94, 95. (r) a. 52. 

{p) See B. 60 (seller'B rights), and (a) a. 61. 

s. 61 (buyer's rights). (<) s. 20. 

{q) B. 20 (risk) ; s. 49 (payment of («) pp. 273, 274. 

price) ; a. 60 (non-aooeptanoe). {x) s. 18, Rule 4 (b), pottj p. 126. 
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8. 1 (3). With regard to oonditions precedent to the vesting of the 



property, see notes to sub-s. 2, and cases in illustrations. 
^' 1 W' Agreement to sell becomes a sale. — ** The contract has been 
made in two successive stages, instead of being completed at one 
time; but it is none the less one contract, namely, a bargain 
and sale of goods. As was said by Holroyd, J., in Rohde v. 
Thtoaites (y), ' the selection of the goods by the one party, and 
the adoption of that act by the other, converts that which before 
was a mere agreement to sell into an actual sale, and the 
property thereby passes ' " (z). 

Illtjstbations. 

1. A. contracts to sell B. certain goods on condition that, on delivery, 
certain outstanding bills against A. should be taken out of circulation. 
This is *' an agreement to sell *' till the bills are taken up, and then a 
sale. Bi4ih(yp v. Shillito (1819), 2 B. & A. 329 a. 

2. A. delivers to B. furniture on hire, which is to become the pro- 
perty of B. when he pays all the instalments of the price. This is an 
** agreement to sell *' until the price is fully paid, and then a sale. Ex 
parte Crawcour (1878), 9 Ch. D. 419. 

3. A. contracts to sell B. goods on trial for two days. This is an 
agreement to sell, and becomes a sale when the two days elapse 
without disapproval by B. Humphries v. Carvalho (1812), 16 East, 45. 

4. A. agrees to lend B. a musical box, on condition that B. pays for 
it if it is damaged in his possession. The box is damaged. The agree- 
ment becomes a sale when the box is damaged. Bianchi v. I^ash 
(1836), 1M.&W. 545(a). 

5. B. orders of A. a set of artificial teeth. A. takes a model of B.'s 
mouth and makes the teeth. This is a contract of sale and not for 
work and labour and materials, as the order was for a chattel to be 
deHvered. Lee v. OHffin (1861), 1 B. & S. 272. 

6. A. agrees to print for B. five hundred copies of a work, and find 
the paper therefor. This is a contract by A. to do work and to supply 
materials for B., as there is properly no chattel, the property in wnich 
is to be transferred from A. to B. Clay v. Yates (1856), 1 H. & N. 

, 73(6). 

7. B. employs A., an engineer, to devise a place for curving metal 
tubing for the manufacture of a life buoy of wnioh B. was the inventor. 
A. m&es drawings of a machine, and makes a rin^ or mandrel and 
experiments with it for the purpose intended. This is a contract only 
for work and labour. Grafton v. Armitage (1845), 2 C. B. 336. 

(y) (1827), 6 B. & C. 388. This (h) It is pointedoutbyMr. Jnstioe 

was the case of an agreement to sell Stephen and Sir Frederick 'PoUook, 

anascertained goods (L. Q. Review, vol. i. p. 10) that B.'s 

(c) Benj. p. 318. copyright in the book qnalifies A.'s 

(a) This and similar cases have a proprietary rights in the book when 

double aspect: (1) B.'s assent to the printed. B. therefore had an exist- 

oontract of sale is given condition- ing property in the chattel, and the 

ally ; (2) the same condition also case &]ls outside the rule stated on 

applies to the passing of the pro- p. 4, ante. 
perty. See Benj. p. 67. 
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2. Capacity to buy and sell is regulated by the S'^* 
general law concerning capacity to contract, and to Capad^ to 
transfer and acquire property. 

Provided that where necessaries are sold and 
delivered to an infant or minor or to a person who 
by reason of mental incapacity or drunkenness is 
incompetent to contract, he must pay a reasonable 
price therefor. 

" Necessaries" in this section mean goods suitable 
to the condition in life of such infant or minor or 
other person, and to his actual requirements at the 
time of the sale and delivery. 

Capacity to buy and sell — i.e., to enter into a contract of sale. 
The effect of the contract as regards the title trans/erred is regu- 
lated in SB. 21—26. 

Persons as a general rule incompetent to contract are :-^ 

1. Convicts (c). 

2. Alien enemies, or subjects of a foreign state actually at 

war with this country (d). 

3. Married women («), who are now, under the Married 

Women's Property Act, 1882, competent to contract 
in respect of their separate property. Their capacity 
to bind their husbands forms part of the law of 
Principal and Agent, under s. 61 (2). 

4. Infants. 

5. Minors in Scotland. 

6. Lunatics. 

7. Drunkards. 

It is proposed to consider the general law as to competency to 
contract for the sale of goods, whether necessaries or not, as 
applicable to : — 
(1.) Infants. 

(2.) Minors (in Scotland). 
(3.) Lunatics. 
(4.) Drunkards. 
Firstly, as regards injEaiLts, — " Infants are protected by law Intuits, 
from liability on purchases made by them, except for necessaries. 

{e) 33 & 34 Vict. o. 23, as. 6, 8, 30. Benj. p. 497. 

(iQ See PoU. on G. (6th ed.) p. 94 ; (e) Benj. pp. 34—41. 
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S. 2. The purchase by the infant, however, was not absolutely void, 
but only voidable in his favour ** (/). 

This was the common law rule. By the Infants' Belief Act, 
1874 (37 & 38 Vict. c. 62), s. 1, it is provided that " all contracts, 
whether by specialty or by simple contract, henceforth entered 
into by infants ... for goods supplied, or to be supplied (other 
than contracts for necessaries) .... shall be absolutely void." 
Sect. 2, dealing with ratifications, is, in the case of sales of goods, 
superfluous. 

In spite of the generality of the above provisions, the maxim 
quodjteri non debut t, /actum valet will, it is apprehended, apply in 
some cases, and things actually done under such void contracts 
of sale, such as the transfer of the property to, or payment by, 
an infant buyer, will not be invalidated. This was early decided 
in Holmes v. Blogg (y), where a payment made by an infant for a 
consideration he had actually enjoyed was held irrecoverable ; 
and so in a late case (A) (where Holmes v. Bloffff was not cited). 
And Lord Mansfield's opinion (?) was that a voluntary payment 
was, even without any enjoyment of the consideration, irrecover- 
able. See Prof. Pollock on the general question (j). 

*^ But an infant is competent to purchase for cash, or on credit, 
a supply of necessaries ; and his purchase on credit will be valid 
even though it be shown that he had an income at the time suffi- 
cient to supply him with ready money to buy necessaries suitable 
to his condition " (^) ; and his liability for necessaries will extend 
to such goods purchased by him as a tradesman, but consumed 
for household purposes {I), 

But the liability of the infant is on simple contract only. Thus, 
he is not liable on a bill of exchange, though given for neces- 
saries (m). But he is liable on a bond, without penalty, given for 
necessaries, the form, however, of the contract being disregarded, 
and the obligation being treated as one on simple contract (n). 



(/) Benj. p. 23, quoting {inter alia) (k) Burghardt y. Hall (1839), 4 M. 

Gibbs V. Merrell (1810), 3 Taunt. 307; & W. 727 ; Feten y. Fleming (1840), 

Eunt y. Massey (1834), 6 B. & Ad. 6 M. & W. 42. 

902. SeealBO JFiniam8y,Moor {ISiZ), (/) TubervilUfy, IFhitehcuse {IS2Z), 

11 M. & W. 266. 1 C. & P. 94. 

(jff) (1818), 8 Taunt. 608. (m) In re SoUikoff, (1891) 1 Q. B. 

(A) Valentini v. Canali (1889), 24 413. 

Q. B. D. 166. («) JFalter y. Everard, (1891) 2 Q. 

(i) In Earl of Bueki v. JDrwry B. 369, quoting RwseU y. Lee (1662), 

(1761), 2 Eden, 60, quoted in Eohnes Ley. 86 ; Coke, litt. 172 ; Vin. Ab. 

y. Blogg, Enfant, C. (7). 

ij) On 0. (6ih ed.) p. 63. 
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As regards the liability of an infant as a seller of goods, s. 1 S. 2. 
of the Act above quoted would appear to have no application. 
8. 2 says "that no action shall be brought whereby to charge 
any person, upon any ratification made after full age of any 
promise or contract made during infancy," whether with a new 
consideration or not. Under the latter section the infant seller 
will be protected, though he may have ratified after majority. 
But it would seem that the contract would otherwise be enforce- 
able by the infant against the buyer (o), and voidable by the 
infant as at common law. 

In two early cases an infant was held not liable on the 
warranty of a horse (/>), though fraudulent (q). 

Secondly, as regards minors in Scotch law. See on this, Bell's Minors in 
Diet. p. 652; Ersk.Pr. (15thed.)94, 95; and Lor. Handb. s. 412; Scotland. 
and Infants' Eelief Act, 1 874, quoted supra. 

Thirdly, as regards lunatics. — '* As to lunatics and persons non Lunatios. 
compotes mentis, the rules of law regulating their capacity to pur- 
chase do not differ materi£Qly &om those which govern such con- 
tracts when made by infants. There is no doubt that it is competent 
for the limatic or his representatives to show that when he made 
the purchase his mind was so deranged that he did not know or 
understand what he was doing. Still, if that state of mind, 
though rejQly existent, be unknown to the other party, and no 
advantage be taken of the lunatic, the defence cannot prevail ; 
especially when the contract is merely executory, but executed 
in whole or in part, and the parties cannot be restored altogether 
to their original position. In the case cited in the note (r), all 
the authorities will be found quoted and examined " (s). 

Lord Esher, M.E., in a late case (/), shows that the limitations 
of the rule as stated above (**e8peci£Qly, &c.") are only, ^^d fortiori, 
arguments or matters of aggravation," and not essential. 

Lopes, L. J., thus concisely states the law in the same case {t) : — 
" Contracts made by a person of unsoimd mind are not voidable 
at his option if the other party to the contract believed him to be 
of sound mind at the time the contract was made. In order 
to avoid a fair contract upon the ground of insanity, the mental 
incapacity of the party seeking to avoid it must be known to the 

{o) Warufieh v. Bruee (1818), 2 M. Ex. 487 ; 4 Ex. 17. As to what oon- 
ft 8. 205. stitutes mental inoapadty, see per 

{p) SowleH V. SasweU (1814), 4 Brett, L.J., in Drew v. Ifunn (1879), 
Camp. 118. 4 Q. B. D. 661. 

{q) Green v. Oreenhank (1816), 2 («) Benj. p. 38. 

Harsh. 485. (t) Imperial loan Go, v. SUme, (1892) 

(r) MouUon v. Camroux (1848), 2 1 Q. B. 297. 
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^ 8. 2. other contracting party. The defendant must plead and prove 

j both insanity and the plaintiff's knowledge of it. The burden of 

proving both the insanity and the plaintiff^ s knowledge of it lies on 
\ him:' 

^ *' So far as relates to supplies of necessaries to a person of 

i unsound mind, there can be no question that, when no advantage 

I is taken of his condition by the seller, the purchase will be held 

I vatlid"(M). But the liability is one quasi ex contractu. "The 

term ' implied contract' is a most unfortunate expression, because 
there cannot be a contract by a lunatic. But whereyer neces- 
! saries are supplied by a person who by reason of disability can- 

i not himself contract, the law implies an obligation on the part of 

• such person to pay for such necessaries out of his own property. 

^ [But] the necessaries must be supplied imder circumstances 

] which would justify the Court in implying the obligation" (x). 

The proviso above quoted would doubtless apply where the seller 
took advantage of the position of the lunatic (y). 
DninkaidB. Fourthly, as regards drunkards. — "A drunkard, when in a 

state of complete intoxication, so as not to know what he is 
doing, has no capacity to contract in general " (z). But his con- 
tract is not void, but voidable (a), if the other party knew (as 
\ must generally be the case) of the intoxication (b), 

A drunkard, as above defined, would be liable for absolute 
necessaries supplied to him while in that condition ; and 
Pollock, C.B., put the groimd of the liability as follows: — "A 
contract may be implied by law in many cases, even when the 
party protested against any contract. The law says he did con- 
tract, because he ought to have done so. On that ground the 
creditor might recover against him when sober, for necessaries 
\ supplied to him when drunk " {c). 

It will be seen from the above extract that Pollock, C.B., puts 
the liability of the drunkard as one quasi ex contractu in sub- 
stantially the same terms as Cotton, L. J., applies to a lunatic in 

(m) Benj. p. 24; Baxter v. Forta^ (z) Benj. p. 34, quoting {inter alia) 

mouth (1826), 5 B. & C. 170 ; Rhodes Moulton v. Camroux (1848), 4 Ex. 17 ; 

V. Bhodes (1890), 44 Ch. D. 94, re- Fitt v. Smith (1811), 3 Camp. 33. 

solving the doubt which had been See also Jenkins v. Morris (1880), 14 



in In re Weaver (1882), 21 Ch. D. 674 (lunacy). 
Ch. D. 616. (a) Matthews v. Baxter (1878), L. 

{x) Per Cotton, L.J., in Bhodes v. R. 8 Ex. 132. 
Bhodesy supra. {b) Imperial loan Co. t. Stone (a 

(y) As in Levy v. Baker (1827), case of lunacy), (1892) 1 Q. B. 297, 

"M.. & ]ii. 106, though this was not a quoting Gore y. Gibson^ i^fra. 
case of necessaries. {e) Gore y. Gibson (1846), 13 M. & 

W. 623 ; Benj. p. 84. 
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Rhodes y. Rhodes quoted aboye, and it is presumed that the limita- S. 2. 
tion would also apply, yiz., that if advantage be taken of the 
drunkard's condition, the obligation might not be implied {d). 

Are sold and deliyered to. — The obligation to pay for the 
goods incurred by the person under incapacity does not arise 
unless the contract be executed (1) by a transfer of the property, 
as in all cases ; and (2) by deliyery. 

There must of course be a sale to the infant, &c., intended. 
The facts, however, may show that no obligation was intended, 
as in the case of a gift'(e). So also the credit may be given, as 
before the Act, to the parent (/). The word " sold" is in this 
sub-section used in its popular sense : properly speaking, there 
can be no sale to an infant, as he can only subject himself to an 
obligation quasi ex contractu. 

Secondly, there must be a delivery, «.«., the "contract" must 
be executed for the benefit of the buyer, before the price is 
payable. It would, therefore, seem that the buyer is not liable on 
any undertaking to pay for the g^oods before delivery, even though 
he expressly undertook to do so. With regard to infants, if the 
Infants' Belief Act, 1874, edlowed such a contract, it must, it is 
submitted, be so far repealed. See the Act discussed, post, p. 14. 

The infancy must be calculated at the time the property 
passes. Thus it has been held that, if the goods are delivered 
to a carrier when the buyer is an infant, a plea of infancy is 
good, though the buyer be over age at the time of actual 
delivery (y). 

In this connection a question arises whether a buyer imder Liability of 
disability is, or is not, liable for non-acceptance of necessaries, buyer under 
No case previous to Rhodes v. Rhodes (A) has been found which non-ao<^t^' 
in any way throws light upon the point, and it is noticeable that ai^oe of 
Coke, in the extract which is the locus classicus on the subject (i), ^^®*'®^®*"®®- 
says, not that an infant may contract, but that he ** may bind ^0^ la^°^" 
hiniftftlf to pay for " necessaries. The latest case in which the 
grounds of the liability of persons under incapacity for neces- 
saries are most clearly dealt with is Rhodes v. Rhodes^ quoted 
supra. The language of the judgment of Cotton, L. J., appears to be 
carefully chosen ; and, moreover, the Court expressly laid down 
the law as applicable to all persons under incapacity. It wiU be 

(i) See remarks of Abbott, C. J., (/) Mortimort v. Wright (1840), 6 

in Baxt^ y. PorUmouth (1826), 6 B. H. & W. 482. 
& C. 170 (a ca«e of a lunatic). {g) Gr\ffln y. LangJUld (1812), S 

(e) Ab in Ehodet y. Rhodes (1890), Camp. 256. 
44 Ch. D. 94 (a caae of lunacy). (A) (1890), 44 Ch. D. 94. 

(i) Co. Litt. 172. 
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8. 2. Been that Cotton, L.J., speaks of the ^^ supply*' of neoeesarieB, 
and of the quasi contrctctual obligation '' to pay far such neces- 
saries out of hit own proper ty.^^ The note running through all 
the judgments is that the obligation arises from a benefit 
actually received, and the consequent injustice that the goods 
should be unpaid for, if supplied on the faith of payment. 

Having regard to the judgments in the aboye case, it is 
submitted that the sole liability at common law, of buyers 
under disability to contract, is to pay for the necessaries when 
delivered. To imply a quasi contractual obligation to receive 
and accept necessaries is a widely different thing from implying 
such an obligation when the benefit has been actually received. 
In the former case the necessaries are not, it is submitted, 
" supplied " at all ; but, however that may be, the Court would 
consider that the supply took place under circumstances in which 
they would not imply the obligation to accept or pay. 

The words in Cotton, L.J.*s judgment, ** out of his own 
property," should be noticed. They seem to show that the view 
of the Court was, that the liability of the buyer under disability 
should be treated as, in the words of Bowen, L.J., in another 
case, with respect to married women (^), a '' proprietary," and 
not a personal liability. If this be so, an additional arg^ument 
exists for the view above submitted. 
(2j As regards Such being, as it is conceived, the principles of the common 
the Infante' ^^» ^® question remains whether the single case of infants has 
Relief Act. been affected by the Infants' Relief Act, 1 874, which renders void 
" all contracts for goods supplied, or to be supplied (other than 
contracts for necessaries)." Do the latter words mean contracts 
for necessaries, with all the liabilities thereunder which are found 
in all contracts ? or do they mean " contracts to pay for neces- 
saries supplied ? " Having regard to the fact that the liability 
of an infant to accept necessaries has never been dealt with in 
any reported case (which in itself is a strong argument against 
the implication of the liability), and to the tenor of the judgment 
in Rhodes v. Rhodes, and the way in which the obligation is 
stated by Coke {supra), the editors submit that *' contracts for 
necessaries" in the Infants' Belief Act must be construed as 
having the second meaning put upon them above; and, con- 
sequently, that, so far as any obligation to accept necessaries is 
concerned, the contracts of infants are absolutely void. 

If the above interpretation be correct, it will be seen that the 
present section of this Act merely affirms the previous law. 

{k) 8eoU y. Morley (1887), 20 Q. B. D. at p. 128. 
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He rnoBt pay a reasonable price therefor. — " It is also said S. 2. 
that an infant cannot, either by a parol contract, or a deed, bind 
himself, eyen for necessaries, in a sum certain, and that should 
an infant promise to give an unreasonable price for necessaries, 
that would not bind him. . . . Yet it hath been adjudged, and is 
admitted in several other books, that if an infant contract for 
necessaries, and enter into a single bill for payment, that this 
shall bind him"(/); but the reasonableness of the price will, 
even in the case of a bond, be inquired into, just as if there had 
been only the simple contract (m). An infant cannot state an 
account ; and it seems to follow that he has no consenting mind 
to ag^ee to a definite price. And it appears to have been so 
decided in an early case (n), where it appeared that the necessaries 
''could not be afforded for a less sum" than that charged. 
What is a reasonable price is a question of fact dependent 
on the circumstances of each particular case. Sect. 8 (2), 
/K)*/, p. 61. 

The Act extends to lunatics, &c., the rule which was previously 
applicable to infcuits. No cases have been found stating the 
previous rule applicable to others than infants. 

Hecessaries. — These are defined at the end of the section, 
the first part of the definition being based on Peters v. Fleming {o) 
and RyderY, Womhtoell{p). The question whether certain goods 
are necessaries has hitherto generally been considered in connec- 
tion with infants (9), but the Act now places infants, lunatics, 
and drunkards on the same footing. The term ''necessaries" 
includes " articles purchased for real use, although ornamental, 
or distinguished from such as are merely ornamental, for mere 
ornaments can be necessary to no one (r) ; and it was said by 
Alderson, B., in Chappie v. Cooper {s)y after advisement, that 
' articles of mere luxury are always excluded, though luxurious 
articles of utility are in some cases allowed. . . . In all cases there 
must be personal advantage from the contract derived to the 
in/ant himself.^ The word ' necessaries ' must, therefore, be re- 
garded as a relative term, to be construed with reference to the 
infant's age, state, and degree " (0* 

(fl Bac. Ab. Infancy, 0. 1, quoting (0) (1840), 6 M. & "W. 43. 

Go. Lite. 172, and HusaeU v. L^fc (p) (1868), L. R. 4 Ex. 32. 

(1662), Ley. 86 ; Yin. Ab. Enfant, {q) See, however, Monby y. Scott 

0. 7. (1661), 1 Sid. 112, and In re Rhodes 

(m) Per Lord Esher, M.R., in (1890), 44 Ch. D. 94 ; and Pope on 

Walter y. Bverard, [1891] 2 Q. B. Lonacy, 2nd ed. p. 257. 
869, 373. (r) Fetert y. Fleming ^ tupra, 

{n) Fiekering v. Gunning, Yin. Ab. {$) (1844), 13 M. & W. at p. 266. 

Enfant, c. 10. {t) Benj. p. 24. 



16 SALE OF GOODS ACT, 1893. 

8. 2. And the Ooort, in Ryder v. Womhwell{t\ say (quoting Peters 

▼. Fleming) : — " From the earliest time down to the present the 
word necessaries is not confined in its strict sense to such articles 
as were necessary for the support of life, but extended to articles 
fit to maintain the particular person in the state, degree, and 
station in life in which he is." 

This question is one of fact for the jury, the function of the 
Court being to say whether there is primd facie evidence that the 
goods are necessaries (u). 
Aotnal re- The latter words of the definition of necessaries in this section, 

qmiementfl. ^^ u actual requirements at the time of the sale and delivery," 
reproduce in part the law for the first time definitely laid down in 
Barnes v. Toys (r) and Johnstone v. Marks (ar), where it was held 
that evidence was admissible to show that, though the goods 
supplied were of the class of necessaries, yet they were not neces- 
saries to the infant, as he was already sufficiently supplied. And 
in such case it is immaterial that the seller knew or did not know 
of such existing supply. 

But the interpretation of the words themselves is difficult. 
The '* actual requirements " of the buyer are to be determined, 
not, as was the case previously to the Act (y), at the date of the 
order, which is primd facie a reasonable rule, but " at the time 
of the sale and delivery." Now it is obvious that in many cases 
sale and delivery take place at different times, and it is hard to 
suppose that a section in a codifying Act was drawn to include 
only cases where sale and delivery took place at or about the 
same time, e.g., cases of sales over the counter. 

The words, taken in their most grammatical sense, refer to one 
time, though they may, perhaps, without violation of grammar, 
refer to two separate times. In the latter case the meaning would 
be 'Hime of sale and also that of delivery." The result would be 
that if the buyer was sufficiently supplied at either the time of 
the sale, or the time of delivery, the goods would not be neces- 
saries. Suppose, for instance, that, subsequently to the contract, 
and prior to the delivery, the buyer had been made a present of * 
similar goods sufficient for his wants ; or suppose the converse 
case, that he was sufficiently supplied at the time* of sale, but 

(t) Ryder y. Wombwell (1886), L. (y) Per Lopes, L.J., in Bairnet t. 

B. 4 Ex. 32, at p. 38. Toye ; Biett, M.R., in Johmtom y. 

(m) Syder y. Wtmbwell, supra. It Marks, however, speaks of "the time 

was so laid down as early as Rains- of the additional supply," whioh may 

fordY.Fenwieh (1670), Garter, 216, by mean " time of deliYery." In Ford 

Vaughan, O.J. y. FothergiU (1794), 1 Peake, 301, 

(t;) (1884), 13 Q. B. D. 410. the previous supply existed at the 

\x) (1887), 19 Q. B. D. 509. time of the older. 
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previous to delivery the ezistiiig supply was, e,g,^ burnt in a S. 2. 
^x^. Would the goods ordered in both cases not be necessaries ? 

Another interpretation may be suggested by reading the word 
"and" as "or." In this case the result seems strange, though 
not so hard upon the seller. Here he would be enabled to 
recover the price of necessaries if at either of the above times 
the buyer had " actual requirements." 

On the best consideration that the editors have been able to 
give to this difficult clause, they submit that the section must be 
taken, either as referring only to cases where sale and delivery 
take place tino iciu (with, however, the disadvantage above 
pointed out) ; or that the words must mean the time tohen the 
transaction becomes a sale and delivery ^ in other words, the time 
of delivery or supply. If this interpretation changes (as it seems 
to do) the previous law, the change is small, being only from the 
time of order to that of delivery; and the disadvantages, entailed 
by reading the words as referring to two separate times, are 
avoided. The meaning may, it is submitted, be not unreason- 
ably elicited from the grammar of the words within the meaning 
of the canon of construction laid down by Lord Wensleydale, in 
Grey v. Pearson {z). "The grammatical and ordinary sense of 
the words is to be adhered to, unless that would lead to some 
absurdity, or some repugnance or inconsistency with the rest of 
the instrument, in which case the grammatical and ordinary sense 
of the words may be modified, so as to avoid that absurdity or 
inconsistency, but no further." 

Under the above construction it would seem that where the 
goods are delivered to a carrier for transmission, the require- 
ments of the buyer must be considered at that time. The status 
of the infant has, at any rate, been decided to date from that 
time (a). 

Illustbations. 

1. A., a jeweller, sells to B., an infant undergraduate at the Uni- 
versity, and the son of. a gentleman of fortune and M.P., a watch-chain 
for 21. 2«., a pin at 9«., and four or five rings at about 11. a-pieoe. 
The jury find that all the things are necessaries. There is evidence as 
a matter of law that the two first articles are, having regard to the 
condition in life of B., necessaries as being suitable to sucn condition. 
It is doubtful whether the other articles are such. Peters v. Fleming, 
(1840), 6 M. & W. 42. 

2. A., a tailor, supplies B., an infant captain in the army, with 
uniform and other clothes. B. is in receipt (in addition to his pay) of 
an allowance of 600^. a year. This latter fact does not prevent the 

(«) (1857) 6 H. L. 0. at p. 106; (a) Gr{ffln v. LangfiOd (1813), 3 

cited by Jessel, ]ii. R., in Bx parte Camp. 265. 
WaUan (1881), 17 Ch. D. at p. 761. 

O. C 
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8. 2. goods supplied from being necessaries, if they are otherwise sobh. 
Burghardt v. Uail (1839), 4 M. & W. 727. 

3. A. supplies B., an infant captain in the army, with a livery for 
his servant, and cockades for the soldiers of his company. It being 
suitable to B.'s condition that he should have a servant, a livery was 
necessary : but the cockades are not necessaries. Hands v. Slaney 
(1800), 8 T. R. 578. 

4. A. supplies B., the son of a baronet, and with an allowance of 
500/. a year, and entitled on majority to 20,000/., with a pair of jewelled 
solitaires worth 25/., and an antique goblet worth 15/. 15«., intended 
as a present to a third person. Neither of these articles is a necessary. 
Ryder v. Wombwell (1868), L. E. 4 Ex. 32. 

Formalities of the Contract. 
Contract of 3. Subject to the provisions of this Act and of 

sale, how • i i i i p pi i 

made. any statute m that behalf, a contract of sale may be 

made in writing (either with or without seal), or by 
word of mouth, or partly in writing and partly by 
word of mouth, or may be implied from the conduct 
of the parties. 

Provided that nothing in this section shall affect 
the law relating to corporations. 

S. 3. Subject to the proviBions of this Act. — See s. 4 (note or 

memorandum, &c.) ; and s. 61 (3), which saves the enactments 
relating to bills of sale. 

And of any statute— e. y., Merchant Shipping Act, 1854, 
SB. 55—65 (bill of sale of ship); 31 Eliz. c. 12; and 2 & 3 
Ph. & M. c. 7 (sale of horses) : see s. 22 (2) of the present Act. 
For list of other statutes regulating sales of goods, see Benj. 
p. 537 ; these, unless expressly repealed by the Act, are saved 
' by s. 61 (3). 

A contract of sale may be made. — '< By the common law 
all that was required to give validity to a sale of personal pro- 
perty, whatever may have been the amoimt or value, was the 
mutual assent of the parties to the contract. As soon as it was 
shown by any evidence, verbal or written, that it was agreed by 
mutual assent that one should transfer the absolute property in 
the thing to the other for a money price, the contra<3t was com- 
pletely proven, and binding on both parties " {b). ** But the 
common law does not prohibit parties from making contracts of 
which only part is in writing. . . . Parol evidence may be used 
to show what were the additions or exceptions [t. c, to or from 
a document], and the writing is conclusive as to the rest " (c). 

{b) Benj. pp. 4, 6. (e) Benj. p. 181. 
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In writing. — The meaning of the term " writing " will be S. 8. 
found in s. 20 of the Interpretation Act, 1889. "Where the 
writing is under seal, the contract is then called a bill of sale, 
f. e,f an absolute bill. For an instance, see Carr v. Burdiss (d). 

Though the contract be in writing, trade usages, if consistent 
with the terms, are impliedly included {e), and also obligations 
which the law implies, as resulting from the written terms (/). 

Or partly in writing. — If the words '* with or without seal " 
are to be incorporated here, the clause would allow a contract of 
sale to be proved partly by the deed and partly verbally. "Would 
it be competent to the parties having eutered into a specialty, to 
vary it verbally, and thus make a neto contract ? (g). "Where 
parol evidence is otherwise admissible, the fact that the instru- 
ment is imder seal forms no insuperable objection to its 
reception (A). 

Or may be implied from the conduct of the parties.— <' The 
assent of the parties to a sale need not be express. It may be 
implied from their language (t), or from their conduct {k) ; may 
be signified by a nod, or a gesture, or may even be inferred 
from silence in certain cases; as if a customer takes up wares o£E 
a tradesman's counter and carries them away, and nothing is 
said on either side, the law presumes an agreement of sale for 
the reasonable worth of the goods " (/)• 

Various instances of implied contracts wiU be found in the 
illustrations given on the next page. 

Whether or not the ** implied" contract of sale imder this QuaHooa' 
section is or is not intended to cover cases which may be described ^'^^s. 
as quasi contracts (in other words, to include contracts ** implied 
by law " as well as " inferred " from facts or conduct), it seems 
most convenient to refer to them under this section (m). 
These cases would appear to give rise to gttasi contractual 
obligations. 

They may be shortly summed up as follows : — 

(1.) The owner of goods may adopt a tortious sale made by 

(rf) (1836), 1 0. M. & B. 782. pp. 577, 596. 

(e) Per Parke, B., in HutUm v. (i) Joyce v. StMfin (1864), 17 0. B. 

Warrm (1836), 1 M. & W. at N. S. 84 (grnmbling assent). 

p. 476. (k) Brogdm v. Met, By. Co, (1877), 

(/) Blackb. p. 41. 2 Ap. Ca. 666. 

(^) See Na9h v. Armstrong (1861), {T) Benj. pp. 42, 43. 

10 G. B. N. S. 269. (m) Ab to implied oontraots of sale, 

(k) See notes to Wigglettoorth t. see Benj. p. 67. 
JkOliion, 1 Sm. L. C. (9th ed.), 

c2 



20 SALE OP GOODS ACT, 1893. 

S. 3. another to a third party, treating the seller as his agent, 

and waive the tort («). 
(2.) The owner of goods who has sold them to an insolvent 
buyer by reason of the fraud of a third person, who 
afterwards obtains possession of the goods from the 
insolvent, may treat the transaction as a sale to the 
third person through the insolvent as his agent (o). 
(3.) When a person who, in an action for the conversion or 
detention of goods, recovers their full value as damages, 
and the judgment is satisfied (/>), the transaction 
amounts to a sale of the goods from the date of the 
satisfaction, to the defendant (q). 
(4.) A wife, who is insufficiently supplied with necessaries, 
may contract, as the husband's agent of necessity, for 
the supply of them with a third person (r). 
Provided. — ^For the law relating to the contracts of corporations, 
see Pollock, &c. on Contracts (5th ed.), pp. 145—155; andLindley 
on Companies (5th ed.), pp. 220 ei seq. 

IXLTrSTEATIONS. 

1. B. writes to A. ordering a carriage with particular appointments, 
which he afterwards verbaUy modifies and adds to. The coDtract of 
sale is to be proved by B.'s letter and the subsequent verbal instructions. 
Hoadley v. McLaine{l%M\ 10 Bing. 482. 

2. A. agrees to supply B. with furniture to the amount of 600^, or 
700Z. payable half in cash, and half by bill at six months. When goods 
to the value of 88?. had been delivered, B. refuses to take any more, 
but retains the part delivered. There is a new implied contract of sale 
for 88Z., and B. is not entitled to the original credit. Bartholomew v. 
Markwick (1863), 15 C. B. N. S. 710. 

3. A. agrees to sell goods to B. on the valuation of C. and D., but 
before valuation B. consumes the goods. There is an implied contract 
by B. to pay the reasonable worth of the goods. Clarke v. Westrope 
(1856), 18C.B. 765(4 

4. B. sends A. the araft of an agreement to form the basis of a formal 
contract for the supply of coals by A. to B. A. fills up blanks and 
makes modifications, and writes '^ approved" at the end, and then 
returns to B. No formal document is executed by either party, but 

(n) Smith V. Hodson (1791), 4 T. R. (seen in cases of insoranoe) that a 

211 ; 2 Sm. L. G. (9th ed.) p. 138. total indemnity for lofis of a thing 

(o) Hill V. JPerrott (1810), 3 Taunt. transfers the property and rights of 

274 ; Abbott v. £arrp (1820), 2 B. & the owner to the indemnified. See 

B. 369. Simpson v. Thompton (1877), 8 Ap. 

{p) Brinsmiod v. Harrison (1871), Ca. 279. 

L. R. 6 0. P. 584. (r) Eastland v. JBureheU (1878), 3 

{q) Cooper v. Shepherd (1846), 3 C. Q. B. D. 436 ; the rules reUting to 

B. 266 ; £x parte Drake (1877), 5 Ch. the law of principal and agent are 

D. 866. This would seem an illus- saved by s. 61 (2). 

tration of the ordinary principle (<) See s. 9. 
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coals are supplied by A., and payments are made to him by B. accord- S. 3. 

ing to the terms of the draft. The circumstances show a contract of 

side on the terms of the draft. Brogden v. Met, By, Co. (1877), 2 Ap. 
Ca. 666. 

5. B. orders of A. two dozen port, and two dozen sherry. A. sends 
four dozen of each. B. retains one dozen sherry and one bottle of 
port, returning the rest. This is a sale by A. to B. of the wine 
retained. Hart v. Mills (1846), 15 M. & W. S5 (t), 

6. A. agrees to supply B. with two hundred and fifty bushels of 
wheat deliverable over a certain period, but delivers only one hundred 
and thirty bushels. B. keeps them after the expiration of the period. 
This is a contract of sale of the part retained {t), Oxendale v. WetheraU 
(1829), 9 B. & C. 386. 

7. B. guarantees to A. the sale of certain goods for 9,000Z. by a 
certain date, and A. agrees to give B. an irrevocable power of attorney 
allowing B. to deal with the goods as he pleased. B. also agrees to 
take over the goods at 9,000/. if not sold at that date. The transaction 
amounts to a sale of the goods to B., though it was called a guaranty. 
HuW>n V. LippeH (1883), 8 Aij. Ca. 309. 

8. A. delivers goods to B. with a price list, B. to sell them at his own 
price and account therefor at the first price, and B. also to be at liberty 
to alter the goods. This is a contract of " sale or retiun '* by A. to B. 
Ex parte White (1870), 6 Oh. 397. 

4, — (1.) A contract for the sale of any goods of Contract of 
the value of ten pounds or upwards shall not be pounds and 
enforceable by action unless the buyer shall accept ^p^*^* 
part of the goods so sold, and actually receive the 
same, or give something in earnest to bind the con- 
tract, or in part payment, or unless some note or 
memorandum in writing of the contract be made 
and signed by the party to be charged or his agent 
in that behalf. 

(2.) The provisions of this section apply to every 
such contract, notwithstanding that the goods may 
be intended to be delivered at some future time, or 
may not at the time of such contract be actually 
made, procured, or provided, or fit or ready for 
delivery, or some act may be requisite for the 
making or completing thereof, or rendering the 
same fit for delivery. 

(3.) There is an acceptance of goods within the 
meaning of this section when the buyer does any 

(0 See 8. 30 of this Act. 
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S-^' act in relation to the goods which recognizes a pre- 
existing contract of sale whether there be an accept- 
ance in performance of the contract or not. 

(4.) The provisions of this section do not apply to 
Scotland. 

This section reproduces in a slightly amended form s. 17 of the 
Statute of Frauds, which is repealed by s. 60 (see schedule of 
repealed enactments at the end of the Act). 

Before considering its provisions in detail, one preliminary rule 
should be first stated, viz., the satisfaction relied upon of the 
requirements of this section must take place before action brought , 
'' that is to say, that when one of these requirements is satisfied, 
the agreement then becomes enforceable by action "(m); there 
must, '' in order to sustain the action, be a good contract in 
existence at the time of action brought ; and to make it a good 
contract .... there must be one of the three requisites " («). 
As regards the memorandum, this was decided to be the law as 
long ago as 1841 in the case of Bill v. Bament (x), and also in a 
late case (y)^ Even disregarding judicial dicta, the conclusion 
from logic and common sense is irresistible that the same rule 
applies to the other requisites of the section. There is, however, 
no express decision applying to the latter. 

The above rule appears at first sight inconsistent with the 
theory (to be mentioned later on) that the present section, as 
regards the memorandum, deals not with the contract itself, but 
only with evidence of it. But " it may well be," says Lord Esher 
in Lucas v. Dixon (y), ** that the legislature intended to prevent 
persons being vexed with actions that could not succeed.'' And 
Pry, L.J., says in the same case (though he ceQIs the conclusion 
" singular"), "The statute requires the memorandum as evidence^ 
but requires the evidence to be in existence at the conmiencement 
of the action " (z). 

One further point should be mentioned in connection with these 
requirements of the section, and that is, that, though the effect 
of all of them, as rendering the contract enforceable by action, is 
the same, yet that the memorandum stands in some respects 
on a different footing from the others. The memorandum must 
necessarily declare all the material terms of the contract ; the 

(m) Per Williams, J., in Bailey v. (y) Lticaa v. Lixon (1889), 22 Q. 

Sweeting (1861), 9 C. B. N. S. 843. B. D. 367. 

(a:) Per Parke, B. , in Bill v. Bament {z) See also per Lindley , L.J. , in In 

(1841), 9 M. & W. at p. 40. re Eoyle, [1893] 1 Ch. at p. 97. 
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others merely show the relation of seller and buyer. See poet, S. 4. 
p. 31, 8, V. *' Acceptance." 

A contract for the sale. — Prior to Lord Tenterden's Act S. 4 (i) 
(9 Geo. 4, c. 14, s. 7) thfere had been many conflicting decisions 
on the question whether the Statute of Frauds applied to execu- 
tory agreements, as well as to bargains £ind sales. By that Act 
(which is re-enacted in sub-s. 2 of this section) the provisions of 
the original statute were extended to executory agreements, the 
two Acts being by implication incorporated, with the effect of 
substituting the word ** value" for ** price" in the Statute of 
Frauds (a). " Value " now appears in the present section. 

With regard to the distinction between contracts of sale and 
contracts for work and materials, or for the afi&xing of a chattel, 
see notes to s. 1, ante, pp. 3, 4. 

In this connection it has been decided (&), that any stipulation 
for the resale by the buyer to the seller of goods, forming a term 
of an entire and enforceable contract for the sale thereof to the 
buyer, is not *' a contract of sale "so as to separately require to 
be rendered enforceable by acceptance, &c. 

Of any goods. — ^Defined in s. 62 (1) as including " all chattels 
personal other than things in action and money . . . emblements, 
industrial growing crops, and things attached to or forming part 
of the land which are agreed to be severed before sale, or under 
the contract of sale." 

The term would thus include aU corporeal moveable property, 
and would not include incorporeal rights or property, such as — 

(1) Scrip (c), shares {d)y and stocks (e). 

(2) Documents of title (/). 

(3) Tenants' fixtures sold as unsevered (g). 

In the latter part of this interpretation clause are included 
various things with which, previously to the Act, a number of 
cases have been concerned, with some conflict of authority. 
Under the words "emblements, industrial growing crops" are 
included aU. that class of productions of the earth which is 
known as fructue tndustrtales, emblements being only such as 

(a) Per Jervia, C. J., in Harmon v. Colonial Bank v. Whinney (1885), 30 

Meeve (1866), 18 C. B. 687. Ch. D. 261. 

(h) IFUliams v. Burgess (1839), 10 {e) Meseltine v. Siffpers (1848), 1 

A. & E. 499. Ex. 856. 

{e) Knight v. Barber (1846), 16 M. (/) Freeman v. Appleyard (1862), 

& W. 66. 32 L. J. Ex. 176 (goods within 

(rf) HumbU v. MiteheU (1839), 11 Factors Act). 

A. ^ E. 206 ; Duneuft v. Albrecht (g) Lee v. Ooikell (1876), 1 Q. B. 

(1841), 12 Sim. 189 ; Bradley v. D. 700. See notes on p. 27, wi/ra, 

Eoldtworth (1838), 3 H. & W. 422 ; on this point. 
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S. 4 (1). ordinarily produce, under labour and manurance, a crop within 
the year of sowing (A); whereas ^^ industrial growing crops" 
appear to include the larger class of industrial crops, though not 
necessarily annual. 
Emblementfl. First, as regards emblements. The law prior to the Act is thus 
stated by Mr. Benjamin at p. 121 : — *' Growing crops, if /ructus 
industriales, are chattels, and an agreement for the sale of them, 
whether mature or immature, whether the property in them is 
transferred before or after severance, is not an agreement for the 
sale of any interest in land, and is not governed by the 4th section 
of the Statute of Frauds." And at p. 123 :— ** Whether fructw 
industrxales, while still growing, are not only chattels, but * goods, 
wares, and merchandise,* has not, it is believed, been directly 
decided. Both Bayley, J., and Littledale, J., expressed an opinion 
in the affirmative in Evans v. Roberts {%). Lord Blackburn, on the 
contrary, says that the proposition is * exceedingly questionable,' 
and that no authority was given for it in Evans v. Roberts. ^^ But 
later, Brett, J., says, in Marshall v. Green (^), that a sale of 
f ructus industriales to be taken away by the buyer (t . «., where 
the property is to pass before severance) is only a sale of "goods," 
though the crops be immature. 

The Act appears to have adopted the latter view of the law, 
so that, in the future, a sale of emblements, whether mature or 
immature, and whether the property is to pass before or after 
severance, is only a sale of " goods." 

Secondly, with regard to industrial growing crops. This term, 
it is apprehended, is meant to include that class of crops above 
referred to, t.c, produced by the labour of man, though not 
technically falling under the denomination of " emblements." 
As Mr. Benjamin says, at p. 125, " there is an intermediate class 
of products of the soil, not annual, as emblements, nor permanent, 
as grass or trees, but affording either no crop till the second or 
third year, or affording a succession of crops for two or three 
years before they are exhausted, such as madder, clover, teazles, 
&c." 

Groves v. Weld {I) appears to establish the following propo- 
sitions, that, previously to the Act, industrial growing crops, as 
distinguished from emblements, were : 

(1) Crops ordinarily yielding profit beyond the expiration of a 
year from the date of sowing. 



Industrial 

growing 

crops. 



(A) Per Cur. in Grove* v. Weld 
(1833), 5 B. &Ad. 106. 
{i) (1826), 6 B. & 0. at p. 836. 



W (1876), 10. P. D. at p. 42. 

(0 (1833), 5 B. & Ad. 105. 



1 



FORMATION OP THE CONTRACT. 25 

(2) SuGoessiye crops after the first, luileBS each of such crops S. 4 (l). 
required labour, manurance, or expense for their culti- 
vation — as hops — in which case they would be emble- 
ments till exhausted. 

Both classes would appear to he/rucius naturales (m), but they 
are, while growing, considered by the Act as " goods.'* The Act 
has not expressly touched the case of an agreement to sell the 
future produce of land not in existence at the date of the contract. 
Such a case was treated, in Watts v. Friend (w), as a sale of goods, 
the property passing after severance. Under the Act it would 
be "future" goods, i.e., ** things forming part of the land," 
under s. 62 (1). 

Thirdly, with regard to "things attached to or forming part Things at- 
of the land which are agreed to be severed before sale, or under ^^ land.* ° ' 
the contract of sale." 

These words are intended principally to meet the case oifructus 
naturales and^tures. 

With regard to the former class, the law, prior to the case of 
Marshall v. Green (o), is thus stated by Mr. Benjamin : — "Grow- 
ing crops, it/ructus naturales, are part of the soil be/ore severance^ 
and an agreement, therefore, vesting an interest in them in the 
buyer before severance, is governed by the 4th section [of the 
Statute of Frauds"! 5 ^^^ ^ *^® interest is not to be vested till 
they are converted into chattels by severance, then the agreement 
is an executory agreement for the sale of goods .... governed 
by the 17th, and not by the 4th, section of the statute." 

All the cases previous to Marshall y. Qreenip) were in harmony 
with the above principle. In that case it was decided that a sale 
of growing timber, to be taken away hy the buyer as soon as 
possible, was a sale only of goods, although it was admitted that 
the property passed to the buyer before severance. Here Smith 
▼. Surman{p) was cited; but there the timber was sold at so 
much afoot, and was to be cut by the seller, the property accord- 
ingly passing after severance. The Court held this distinction to 
be immaterial. 

This case stands by itself, and was criticised by Chitty, J., in 
Lavery v. Pursell {q\ where a house had been sold as building 
material, to be removed by the buyer within two months. After 
saying that a standing tree (as in Marshall v. Green) was "just 
as much a hereditament as a house which was standing on the 

(m) Benj. p. 128 ; eroves v. Weld, (p) (1829), 9 B. & 0. 661. 

(1833) 6 B & Ad. 106. (q) (1888), 39 Ch. D. 608 ; and of. 

(«) (1880), 10 B. k 0. 446. jRonayne v. Skerrard (1877), 11 Ir. R. 

[o) (1876), 1 0. P. D. 42. C. L. 146, 161, 



26 SALE OF GOODS ACT) 1893. 

S. 4 (1). land, and just as mucli so as tlie mines wliicli are underneath," 
Chitty, J., g^s on to say that the judgment in Marshall v. Green 
*^ turned upon this, that [the judges] considered that, as the trees 
were to be cut down as soon as possible, and were almost imme- 
diately cut down, the thing sold was a chattel. . . . The true 
basis [of Brett, J/s] judgment was ... to be found . . . where 
he says, ^ The contract is not for an interest in land, but relates 
solely to the thing sold itself,^ " And Chitty, J., distinguishing 
Marshall y. Green^ decided that the sale of the house was the 
sale of an interest in land. 

The question remains whether the Act has made any change 
in the law. It is submitted that in some cases it has. The 
definition above quoted says that, 'Hhe things attached to or 
forming part of the land " must be ^^ agreed to be severed before 
sale, or imder the contract of sale." The words "before sale" 
would mean " before the bargain and sale is completed," and the 
law relating to such cases has apparently not been changed. But 
the difficulty lies in the interpretation of the concluding words. 
Having regard to the sections in which these words are elsewhere 
employed (see ss. 1 (3), 29 (2), 49 (1) and (2), 55), the words 
** under the contract of sale," seem to mean "by virtue of," or 
" in pursuance of the terms of," the contract of sale. It is notice- 
able that the Act does not say who is to sever, or when the 
severance is to take place, but lays stress only on the fact of the 
agreement as to severance pursuant to the contract. Now the 
severance must be by or on behalf of either the seller or the 
buyer. If the seller is to sever, his doing so would be an act to 
be done by the seller "for the purpose of putting the goods into a 
deliverable state " under s. 18, Eule 2, and the vesting of the pro- 
perty would be postponed accordingly. Therefore, in such cases 
the severance would be "agreed" to take place "before sale." 
If, on the other hand, the buyer is to sever (and, apparently, at 
whatever time he is to sever), the severance would take place by 
agreement under the contract of sale. It is with regard to the 
latter class of cases that it is submitted that a change in the law 
has been effected by the Act. The question appears to be. Have 
the parties to the contract treated the subject-matter as chattels or 
goods ? Has the subject-matter become conventionally goods ? 
If this interpretation be correct, the legislature has contemplated 
the result which Chitty, J., says, in Lavery v. Pursell, the Statute 
of Frauds did not effect. " If the intention of the parties pre- 
vailed, it might mean that [the house] is sold as a chattel ; but 
the point still is that it is not a chattel at the time of the sale ; and 
the Statute of Frauds, so far as I can see, does not enable parties 
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to say, 'We will agree to treat tlie thing as a chattel/ when in S. 4 (1). 
point of law it is a hereditament." Consequently, as the house 
in Lavery v. Pur sell was " a thing attached to or forming part of 
the land/' a sale of it in future, as building materials, would be 
a sale of goods, and the decision itself no longer law. The same 
result would follow with Rodtoell v. Phillips (r) and other cases («) 
relating to the sale of /ructtis naturales to be severed by the 
buyer imder agreement, which, if the above interpretation is 
correct, must be taken to be no longer law. 

With regard to the latter class, t.^., fixtures, the Act also Fixtnies. 
appears to have made some change in the law. Lee v. Gashellit) 
decided that a sale by the tenant to his landlord of unsevered 
tenants' fixtures was neither a sale of an interest in land, nor a 
sale of goods. And Cockbum, C.J., also said, obiter, that the 
rule would be the same if the sale had been to any other person 
than the lessor. Whether or not this dictum accurately repre- 
sents the law, or whether a contract for the sale of fixtures to a 
third person would be either an executory sale of goods, or a 
bargain and sale of chattels (like the analogous emblements), it is 
submitted that under the present Act the law would stand thus, 
viz., that a contract for the sale of fixtures to he severed would be 
a contract of sale of " goods," whether or not the contract of sale 
amounted to an ** agreement to sell " or to ** a sale." 

But the severance must take place pursuant to the contract, 
i.e.y as one of the terms of it. It seems doubtful how far the 
mere contemplation of a severance — as, for instance, where the 
sale is to a third person unconnected with the land, nothing, 
however, being said on the point — would amoimt to an ** agree- 
ment" to sever. Possibly in such a case there would be an 
implied agreement to that effect. 

If the fixtures are sold without such an agreement, as, e.y., 
presumably in the case of an incoming tenant, the contract is 
apparently, as it was before the Act, not a sale of ** goods." In 
such a case Lee v. Gaskell would appear still to be law. 

Of the value of £10 or upwards.— These words include : — 

(1.) An entire contract for the sale of different goods (whether 
aU are in existence or not), the aggregate value being 
10/.(tt): 

(r) (1842), 9 M. & W. 502. («) Elliott v. Thomas (1838), 3 M. 

{$) CarHngUm v. Roott (1837), 2 & W. 170; Baldey v. Par^br (1823), 

M. & W. 248 ; Cro$hy v. JFadstoorth 2 B. & C. 37 ; Seott v. JB. C, Hy. Co. 

(1806), 6 East, 602; ScovellY. Boxall (1843), 12 M. & W. 33; Bigg v. 

(1827), 1 T. & J. 396 ; Teal t. Auty Whisking (1853), 14 0. B. 195 ; seeut, 

(1820), 2 B. & B. 99. where oontraot not entire : Frie$ v. 

(0 (1876), I Q. B. D. 700, lea (1823), 1 B. & 0. 156. 
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S. 4 (1). (2.) An entire contract for the sale of goods and for other 

objects, the goods being of the value of 10^. (x) : 
(3.) A contract for the sale of goods at the time of unascer- 
tained value, but eventually of the value of 10/. (y) : 
For the general rule with regard to the entirety of contracts, 
see the notes to s. 31 (1), infra. 

Illustrations (** of the value of 10/."). 

1. B. a^ees to buy of A. a mare and foal, above the value of 10/., 
on condition that A. agisted them, and also another mare and foal 
belonging to B. for six weeks, and to pay a lump sum of 30/. This is 
a contract for the sale of goods of the value of 10/., though agistment 
was also included in the contract, and A. cannot recover the 30/. unless 
B. accepts, &c. JIarman v. Bteve (1856), 18 C. B. 587. 

2. B. orders of A. some ready-made lamps, and an additional one to 
be manufactured. B. accepts and pays for the ready-made lamps, but 
refuses the other. The lamps are over the value of 10/. B.'s accept- 
ance of the ready-made lamps makes the contract, beine entii*e, enforce- 
able as regards the other. Scott v. t\ C. By, Co. (1843), 12 M. & W. 33. 

3. B. agrees to supply A. with turnip seed, and A. agrees to sell B. 
the turnips produced therefrom at 1/. 1«. a bushel. The seed produces 240 
bushels. ThiB is a contract for the sale of goods which prove to be of 
the value of 10/. Watts v. Friend (1830), 10 B. & 0. 446. 

4. B. buys timber of A. at one place, and then goes with him to 
other places where he buys more timber. At the last place a memo- 
randum of the sale of all the timber is drawn up. This is an entire 
contract for all the timber. Bigg v. Whisking (1853), 14 C. B. 195. 

Shall not be enforceable by action (z). — The words of the 
Statute of Frauds were ** shall not be allowed to be good,*' and 
the early decisions treated the contract under s. 17 as void 
as distinguished from contracts under s. 4, which uses the words 
" no action shall be brought." In Bailey v. Sweeting (a), how- 
ever, Williams, J., said, that when s. 17 of the statute was satis- 
fied **the contract became actionable"; and Lord Blackburn 
said, in Maddison v. Alder son {h\ "I think it is now finally 
settled that the true construction of the Statute of Frauds — 
both the 4th and the 17th sections — is not to render the contracts 
within them void, still less illegal, but is to render the kind of 
evidence required indispensable when it is sought to enforce the 
contract." And a similar opinion was expressed by Brett, L.J., 
in Britain v. Rossi ter (c). 

In Leroux v. Brown {d) a distinction was drawn between the 

{x) Sartnan v. Beeve (1856), 18 0. given in s. 62 (1). 
B. 587. (a) (1861), 9 C. B. N. 8. 843. 

(y) Watts V. Friend (1830), 10 B. {b) (1883), 8 Ap. Ca. at p. 488. 

& 0. 446. {c) (1879), 11 Q. B. D. at p. 127. 



(j) Sw tbe definition of ** action" (rf) (1836), 12 C. B. 801. 
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phraseology of the 4th. and 17th sections of the Statute S. 4 (i). 
of Frauds, and it was decided that the former dealt only 
with procedure, and not with the validity of the contrcw^t itself, 
and consequently a contract made abroad, though valid accord- 
ing to the lex loci, was unenforceable in this country if within 
8. 4. And though Leroux v. Broum has been aUuded to by some 
judges as a difficult case to understand, it must now be considered 
as good law. "It is settled by the cases of Laythoarp v. 
Bryant {e), and Leroux v. Brown, that this section [the 4th] 
does not apply to the contract itself, but to the evidence of the 
contract " (/). Leroux v. Brown would therefore govern cases 
under s. 4 of this Act. 

As contracts of sale not satisfying the conditions of the present Remediee of 

section are "unenforceable by action," it is "also clear that th« parties 

•Mt i v •• 1 -I "1. i t .,.,.,. . inter 9e ; 9Xia 

neither party can be held uable upon it indirectly tn any action 

which necessitates the admission of the existence of the con- 
tract" (y). "The contract is not enforceable, either directly or 
indirectly, by action at law " (A). But the remarks above quoted 
point out by implication the limitation of the restriction. The 
remedy, either direct or indirect, by action only being taken 
away, it foUows that (1) No remedy other than by action is 
affected : (2) Anything done in pursuance of such a contract may 
be the foundation of a new liability on a distinct contract or obli- 
gation quasi ex contractu : and (3) The contract may be looked 
at for the purpose of explaining anything done under it (t). 

The principles above quoted are stated by Prof. Pollock with 
reference to s. 4 of the Statute of Frauds ; but, as the terms of s. 4 of 
the Act are similar, it is apprehended that these principles would 
apply, so far as the facts allow, to cases under the latter. Thus, 
it is submitted (1) that the seller, having several debts against 
the buyer, may appropriate moneys paid him by the buyer with- 
out appropriation, to his debt under an unenforceable contract of 
sale: see the analogy of the Tippling Act(X;); (2) that the 
seller could recover against the buyer on an account stated (J): 
and (3) that the execution of an unenforceable contract would be 
good by way of accord and satisfaction (m). Cases falling under 

W (1836), 2 Bing. N, 0. 736. ch. 13. 

(/) Per Smith, L.J., in In re {k) PhilpoU y. Jonee (1884), 2 A. 

HotfU, [1893] 1 Ch. 84, 100. Seealao & E. 41 ; Cruikehankt y. Roee (1831), 

per liindley and Bowen, L. JJ. 1 Ifoo. & B. 100. 

{<f) Per Brett, L.J., in Britain y. (/) Cocking y. Ward (1845), 1 C. B. 

SoetiUr (1879), 11 Q.B.D.atp. 128. 868. 

(h) PerCotton,L.J.,«^M;.atp.l30. (m) Lavei-y y. ^r^ (1860), 6 H. 

(i) See Pollock on C. (6th ed.) & N. 239. 
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against third 
persons. 



S. 4 (1). (8) would appear to be explainable aooording to the principle 
thus stated by Lord Selbome with reference to part performance 
in equity (n) : " When the statute says that no action is to be 
brought .... it has in view the simple case in which he is 
charged upon the contract only, and not that in which there are 
equities resulting from res gesta subsequent to and arising out 
of the contract." In such a case '^ the matter has advanced 
beyond the stage of contract, and the equities which arise out 
of the stage which it has reached cannot be administered unless 
the contract is regarded." 

With regard to the rights of the seller or the buyer against 
any third person, as a carrier, there is no reason to suppose that 
the changed wording of the Act has in any way affected the law 
applicable to such cases (o). 

Unless the buyer shall accept part of the goods so sold.— 
** So sold," t. e,, for the price of 10/. or upwards (/)). " It is 
quite settled that the acceptance of goods, or part of them, as 
required by the statute, may be constructive only, and that the 
question whether the facts proven amoimt to a constructive 
acceptance is one of fact for the jury, not matter of law for the 
Court " {q). The acceptance must be " clear and unequivocal; 
but it is a question for the jury whether, imder all the circum- 
stances, the acts which the buyer does or forbears to do, amount 
to an acceptance " (r). 
Aooeptanoe. Having regard to the definition of acceptance given in sub-s. 3, 

(which is distinct from the definition of acceptance in performance 
of the contract under s. 35,) any act of the buyer in relation to 
the goods will amount to an acceptance : — 

(1.) If it be such as recognizes a pre-existing contract of sale ; 
and 

(2.) Whether or not such act amounts to a final acceptance. 

Now an act which recognizes a pre-existing contract of sale 
appears to be defined, in Page v. Morgan (s) and Kibble v. 
Gough{t), as one ** which could not have been done except 
upon admission that there was a contract, and that the goods 
were sent to fulfil that contract " ; as ''such a dealing with the 



{n) JnMaddisony.Alderaon (ISSZ), 
8 Ap. Ca. at p. 476. 

(o) See CoombeY.JBrittol, ^e. Ey, Co, 
(1858), 3 H. & N. 510. See also re- 
marks of Parke, B., in Wait v. Baker 
(1848}, 2 Ex. 1. 



{p) Per Jervis, C.J., in Tomkimon 
V. Staight (1866), 25 L. J. 0. P. 86. 

{q) Per Denman, C.J., in Edan t. 
Dudfield (1841), 1 Q. B. 802. 

(r) Benj. pp. 137, 188. 

(») (1886), 16 Q. B. D. 228. 

(0 (1878), 38 L. T.N. 8.204. 
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goods as amounts to a recognition of the contract " (u) ; '^ a S. 4 (1). 
dealing with the goods involving an admission that there was 
a contract " (x). And Brett, M. R., in the same case of Page 
V. Morgan {x), further shows, negatively, the extent of the ope- 
ration of such an act in the following words: — ''Suppose 
that, the goods being taken into the defendant's warehouse by 
the defendant's servants, directly he sees them, instead of exa- 
mining them, he orders them to be turned out, or refuses to 
have anything to do with them. There would be an actual 
delivery, but there would be no acceptance of the goods, for it 
would be quite consistent with what was done that he entirely 
repudiated any contract for the purchase of the same." The 
above principles are here quoted somewhat in detail, as the 
subject is extremely obscure, and the cases, during a long course 
of years, such that it is difficult to educe a consistent rule from 
them. Prior to the year 1850, the rule was that an acceptance 
meant a final acceptance, such as afterwards precluded the buyer 
from objecting either to the quantum or quality of the goods (y). 
In that year it was first laid down (z) that, as a mere partial per- 
formance by the buyer, by part payment, or part acceptance and 
receipt, was sufficient, it must, at aU events, be open to him, in 
the words of Mr. Benjamin (o), " to refuse to accept delivery of 
the bulk, not because there is not a valid contract proven, but 
because the seller fails to comply with the contract as proven." 
Accordingly, the principle was laid down that ** acceptance" did 
not necessarily mean a final acceptance by the buyer in fulfil- 
ment of the contract. All that is necessary is, in the words of 
another learned judge (5), that ''the defendant should have 
accepted in the quality of vendee; . . . the acceptance is to 
establish the broad fact of the relation of vendor and vendee." 
" Acceptance of the goods " in fact, according to the interpre- 
tation now prevailing, appears to approximate very closely in 
meaning to, if not to be synonymous with, " acceptance of the 
contract." 

As, therefore, acceptance merely goes to show the existence of 
a contract of sale, " this effect is produced, although there may 
be a dispute between the parties as to the terms of the contract. 
Such dispute is to be determined on the parol evidence, as all 

(w) Per Bowen, L.J., in Fa^e ▼. («) In Morton v. TibbeU (1860), 16 

Morgan (1886), 16 Q. B. D. at p. 233. Q. B. 428. 

{x) Per Brett, M.R., in Fags v. {a) p. 141. 

Morgan, ibid,, at p. 232. {b) Per Williams, J., in Ihmkinaon 

(y) See s.g. JBTouwT. Fahner (1820), v. Staight (1866), 26 L. J. 0. P. at 

SB. & A. 321. p. 89. 
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S. 4 (1). other questions of fact are, by the juiy. Where the goods have 
been accepted, litigation may arise on various questions, for 
instance, as to the price ; whether the sale was for cash or on 
credit ; whether notes or acceptances were to be given. This 
point may not only be inferred from . . . Morton v. Tibhett, but 
was expressly decided in Tomkinson v. Staight" (c). 

It will thus be seen that the sole effect of an acceptance and 
actual receipt is to dispense with the necessity of a memoran- 
dum ({/), and its effect, except as proof of the existence of the 
contract, is by no means co-extensive with that of a memoran- 
dum. In the latter, all the material terms of the contract must 
\ be embodied, otherwise it is not a memorandum '^ of the con- 

tract," and any parol evidence adduced to invalidate it, strikes 
at once at the enforceability of the contract. On the other hand, 
where the contract has been rendered enforceable by an accept- 
ance and actual receipt, its special terms may still, it has been 
seen, be decided by the jury on parol evidence as in every 
caLBe{e). ''The legislature, in fact, has thought that where 
there is a fact so consistent with the alleged contract of sale as 
acceptance, it would be quite safe to dispense with the necessity 
of a writing. The statute does not mean that the thing which is 
to dispense with the writing is to take the place of all the terms 
of the contract, but that the acceptance is to establish the broad fact 
of the relation of vendor and vendee^* {f). 

The general principle being then as above stated, what is " an 
act in relation to the goods which recognizes a pre-existing 
contract of sale " ? 
Acts amount- The buyer may, of course, examine and select the goods he 
ing thereto, intends to buy, or he may give the seller authority to select for 
him. In the former case an acceptance prior to actual receipt 
will be proved, as the buyer has finally agreed upon the specific 
articles ; and the same act which shows that the property has 
passed at common law (and under s. 18, Eule 1, of the Act), also 
shows an acceptance under this section {jg). 

On the other hand, when the seller is to select the goods, his 
act in doing so is not an acceptance by the buyer through the 
seller as his agent (A). The buyer must further have an oppor- 

(<:) Benj. p. 168. {g) Simmondt ▼. Mumble (1862), 13 

{d) Per Lord Campbell in Morton 0. B. N. S. 268 ; Ou»aek y. Mohinton 

V. Ttbbett (1850), 16 Q. B. 428. (1861), 1 B. & S. 299. And the 

(#) Per Crowder, J., in Tomkinson bnyer may alBO mark the goods: 

▼.5tot^A^(1866),26L.J.C.P.atp.89. BiUy. Bammt (1841), 9M. & W. 36. 

(/) Per Williams, J., ibid. (h) Per Holioyd, J., in Howe t. 

Palmer (1820), 3 B. & A. 821, ap- 
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tonity of examining liis goods (t) ; but this he may waive, as, S» < (1). 
^'9-1 ^y reselling before examination (^) ; or by an offer to the 
seller to take the goods back (J) ; or by any other act indicative 
of an intention to take to the goods as owner (m), as, e, y., dealing 
with the bill of lading (n). 

Furthermore, after a receipt of the goods, the buyer may do 
acts from which an intention of taking to them as owner may be 
inferred or presumed, as, e. y., making an unreasonable delay in 
notifying his rejection (o) ; or dealing with them in an unrea- 
sonable manner (/)). In connection with this latter point, 
Erie, J., makes the following pertinent remarks in Parker v. 
Wallis (p) : — " I think it clear that if, after goods have arrived, 
the vendee does any act to the goods, of wrong if he is not owner 
of the goods, and of right if he is owner of the goods, the doing 
of that act is evidence that he has accepted them." And the law 
equally applies to the documents of title, which are the symbol 
of the goods (q). 

Kibble v. Gough (r), and Page v. Morgan («), however, show 
that, without any act of ownership, the act of examination of the 
goods, involving as it does an admission of the existence of the 
contract, is evidence to go to the jury of an acceptance by the 
buyer. 

In Taylor v. Smith (^), however, the Court of Appeal declined 
to find acceptance in a case where the examination consisted of 
a cursory inspection without any dealing with the goods, followed 
by a prompt rejection ; and the judges, in distinguishing Kibble 
▼. Gough^ and Page v. Morgan, expressed («) some doubt whether 
the verdicts of the jury finding acceptance in those cases were 
justified by the facts. 

It is, however, difficult to see how an examination of goods 

proved in Morton v. Tibbett. But (o) BusMl v. TFheeUr (1844), 16 

the bayer may afterwards ezpreasly Q. B. 442. 

agree thereto : Bohd$ v. Thwaitea (p) Parker ▼. TTallis (1866), 6 E. 

(1827), 6 B. & C. 388. & B. 21. Curtis v. Pugh (1847), 10 

(t) Sunt Y. Eecht (1863), 8 Ex. Q. B. Ill, is, BcmbUy not law. 

814. (q) Carrie ▼. Anderson^ supra ; 

{)c) Morton ▼. Tthbett (1860), 16 Q. Meredith v. Meigh (1863), 2 E. & B. 

B. 428. 364. 

(/) CastUT, Sworder (1861), 6 H. & (r) (1878), 38 L. T. N. S. 204. 

N. at p. 832. (») (1885), 15 Q. B. D. 228. 

(w) Beaumont v. Brengeri (1847), ijt) [1893] 2 Q. B. 66 (actually de- 

6C. B. 301. oidedinl892). 

(«) Currie v. Anderson (1860), 2E. («) Per Lord Herschell, at p. 71 ; 

k E. 692. per Lindley, L. J., at p. 73 ; and per 

Kay, L.J., at p. 76. 

0« D 
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S. 4 (1). on two occasions, coupled with a statement that they were not 
** according to representation," and a rejection, was not an ** act 
in relation to " the goods recognizing a contract of sale within 
this sub-section. 

Quarcy whether there would be an acceptance where the 
examination takes place under circumstances rebutting the 
presumption of such an admission, e, g.^ where the buyer is 
insolvent and purposely abstains from accepting (t;). 

Where the buyer has not in any way dealt with the goods, nor 
in any way waived his right of examination, there is no accept- 
ance by him(t£7). Bramwell, B., makes on this question the 
following remarks in Castle v. Sworder{x). After approving the 
rule laid down in Morton'^, Tibheil, he says: — "I think, however, 
that it is a good general rule or test, that there must be such an 
acceptance and delivery as would give the party an opportunity, 
at all events, of judging whether they are what they profess, 
and of examining them in the sense in which an examination is 
needed. But you must ascertain in each particular case when 
the duty of examining arises, or when the duty of availing 
yourself of the opportunity arises. ... At all events, the vendee 
must have had the opportunity, if he chose to avail himself of it, 
and that opportunity could only be properly said to occur when 
it was his duty, under the contract, either to object, or to actually 
receive." See also remarks to the same effect in other cases (y). 

With regard to goods already in the buyer's possession, the 
same facts which show an actual receipt (q, v.) may also go to 
show an acceptance (z). 

An acceptance may precede, be contemporaneous with, or 
subsequent to, an actual receipt (a). It must, however, take 
place with the consent of the seller. Accordingly, an acceptance 
subsequent to the seller's disaffirmance of the, as yet, unen- 
forceable contract is unavailing (5). 

Acceptance may also be of the sample, if the latter is also 
considered as part of the bulk (c). This is in accordance with 

(v) Nicholson v. Bower (1858), 1 E. (z) Lillywhite v. Devereux (1848), 

& E. 172; Smith v. Hudson (1865), 16M. &W.286; Taylor y. Wakejield 

6 B. & S. 431. (1856), 6 E. & B. 766. 

{w) Smith V. Eudson, supra; So we (a) Ctitaek v. Bobinwn (1861), 1 B. 

V. JPalmer (1820), 3 B. & A. 321. & S. 299. 

(a:) (1860), 29 L. J. Ex. at p. 236. (b) Taylor v. WaheJUld, supra; 

(y) Per Cockbum, C. J., in Smith Smith v. Hudson, supra. 

T. Eudson f supra; per cur. in Coombs (<?) Etnde y. Whitehouse (1806), 7 

V. B, ^ E, By. Co. (1858), 3 H. & N. East, 668 ; Gardner v. Grout (1867), 

610 ; per Alderson, B., in Norman v. 2 C. B. N. S. 340. 
BhiUips (1846), 14 M. & W. 277. 
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the principle which also applies to earnest and signature [^. v.], S. 4 (l). 
both of which may be given or made alio intuitu. 

A carrier is not an agent to acc^t goods {d). For his agency 
to receive, v. Actual receipt. 

For acceptance under entire contracts, see antef p. 27. 

In the note {e\ infra^ will be found a number of cases on 
acceptance, with the^ saHent facts, in chronological order. 

Illustrations [Of Acceptance]. 

1. B. selects after inspection, and agrees to buy of A., six specific 
firkins of butter, and orders them to be sent to C, which is done. B. 
has accepted the butter at the time of sale. Cuaack y. RoUnson (1861), 
1 B. & S. 299. 

2. B. orders of A. a quantity of machinery deliverable at H. The 
goods are carried by C, a carrier appointed by B., to H., and there 
warehoused, and an advice note is sent to B. B. informs C. that he 
rejected the goods, but he does not communicate with A. for six 
months, when he refuses the machinery. There is evidence of an 
acceptance by B. by reason of his delay and silence. Bushel v. Wheeler 
(1844). 15 Q. B. 442 (/). 

3. fe. orders goods of A. to be shipped by a particular ship. A ships 
them and sends B. the bill of lading, which B. keeps for a year without 
communication with A. The goods never arrive. B. then returns the 



(d) MoMon V. Armitoffe (1822), 6 B. & A. 557 ; Tayhr V. Smithy [1893] 
2 Q. B. 65. 

(e) Chaplin v. Coffers (1800), 1 East, 192 (resale of specifio article) ; Kent v. 
Muskisson (1802), 3 B. & P. 233 (order for mispecified goods, prompt return 
after examinatioii) ; BUnkintop y. Clayton (1817), 7 Taunt. 697 (resale of 
horse bought) ; Eowe v. Palmer (1820), 3 B. & A. 321 (order for unspecified 
goods, no examination) ; Baldey y. Farker (1823), 2 B. & 0. 37 (entire 
contract, marking goods) ; Coleman v. Oibeon (1832), 1 If . & K. 168 (lapse of 
reasonable time after receipt) ; Maberley v. Sheppard (1833), 10 Bing. 99 
(dealing by buyer with unfinished chattel) ; Williams y. Burgess (1839), 10 
A. & E. 499 (contract for sale and resale ; once good, good for resale) ; 
Saunders v. Topp (1849), 4 Ex. 390 (express approval after receipt) ; Sunt y. 
Seeht (1853), 8 Ex. 814 (prompt rejection after examination, qu<sre recon- 
cilable -with Page v. Morgan, infra) ; Gardner y. Grout (1867), 2 C. B. N. S. 
340 (samples taken as bulk after sale) ; Coombs y. B, ^ E. Rg^ Co, (1858), 3 
H. & N. 610 (order for unspecified goods, lost before examination) ; Ker^ 
shavo V. Ogden (1865), 3 H. & C. 717 (selection in specie and part removal 
by buyer) ; Marshall y. Green (1876), 1 0. P. D. 35 (heavy goods, acts of 
ownership, resale) ; KibhU v. Gough (1878), 38 L. T. N. S. 204 (sale by 
sample, examination and rejection, evidence of acceptance to go to the jury, 
principle of acceptance) ; Rickard v. Moore (1878), ib, 841 (following prin- 
ciple of Kibble y. Gough) ; Page v. Morgan (1886), 16 Q. B. D. 228 (following 
principle of Kibble y. Gough) ; Taylor v. Smithy [1893] 2 Q. B. 66 (inspec- 
tion and rejection, no acceptance. Kibble y. Gough and Rage v. Morgan 
disUngniahed. See remarks on p. 33, supra). 

(/) Cf. with ibis case Norman v. Phillips (1845), 14 M. & W. 277; per 
BUokboni, J., in Smith v. Sudson (1865), 6 B. & S. at p. 448. 

d2 
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S. 4 (1). bill to A. asking him to see about the goods. B.'s retention of the bill 
' of lading for a year is an acceptance of the goods, at any rate coupled 
with his request to A. to see after the goods, as in both cases he dealt 
with the goods as owner. Currie v. Anderson (1860J, 2 E. & E. 592. 

4. B. orders of A. a quantity of brushes and otner goods, and on 
ariiyal at A.*s premises inspects them, and orders a mark on one of the 
packages to be changed. B. also writes in A.'s ledger ** Received the 
above, B." The direction as to the marking and B.'s receipt are 
each evidence of acceptance by B. Bill v. Bament (1841), 9 M. & W. 
37. 

5. A. sells to B. some turnip seed. On delivery, B. spreads it out 
thin to dry it, contending that it was hot and mouldy, and that he did 
so by autnority of A. B.'s act in spreading the seed may be an act of 
ownership or not, according as he spread out the seed as being owner 
thereof, or as he did so for A.'s benefit or by his authority. Parker v. 
WalHs (1855), 5 E. & B. 21. 

6. B. agrees to buy of A. fifty quarters of wheat according to sample, 
and sends C, his carrier, therefor. Before arrival B. re-sells the 
wheat to D. On receipt of the wheat D. rejects it as not according to 

* sample. B. by his re-sale has accepted the wheat, but may contend 

that it is not according to sample. Morton v. Tibbett (1850), 15 Q. B. 
428. 

7. A. delivers to B. a piano which B. had selected on A.'s premises 
and demands payment tnerefor. B. contends that the piano was not 
sold for ready money, but delivered as security for some bills of 
exchange on which A. was liable to B. There is an acceptance by B. 
of the piano, but he may afterwards contend that it was delivered only 
as security, and that in the meantime he had credit. Tomkinson v. 
Staight (1856), 17 C. B. 698. 

8. B. agrees to buy of A. eighty-eight quarters of wheat according 
,to sample. A. delivers the wheat at B.*s mill, when B.'s foreman 
lands and examines twenty-four sacks, and B. afterwards opens and 
examines twelve sacks more. B. then rejects the whole as inferior to 
sample. There is evidence of B.'s acceptance of the wheat, as B.'s 
examination of the goods by the sample was evidence of an admission 
that the goods were delivered under a contract of sale, but B. may 
afterwards reject them if they were inferior to sample. Page v. 
Morgan (1885), 15 Q. B. D. 228 (.7). 

9. A. agrees to sell B. forty-eight quarters of barley, and delivers at 
a railway station to be forwarded to B. B. then becomes bankrupt, and 
A. countermands the delivery. The goods remain at the station, and 
are not inspected or dealt with by B. B. has not accepted prior to his 
bankruptcy, nor can his trustee do so, as A. has withdrawn his 
consent. Smith v. Hudson (1865), 6 B. & S. 431. 

And actually receive the same. — ^The Act, it will be seen, gives 
no definition of actual receipt, though it does of acceptance. 

Actual receipt may be said generally to take place when there 
is a delivery of the goods, or of the documents of title thereto, 
to or into the control of the buyer, so as to divest the seller's lien 
in respect thereof {h). 

{g) Q^^ whether this case is recon- p. 169, quoted infra. See, however, 

dlahle with Himt v. Hecht (1853), on the question of lien, the exception 

8 Ex. 814. mentioned on p. 40, and in the notes 

(A) See per cur. in Cusack v. Robin- to s. 41 (2), 
ioft (1861), 1 B. & S. 299, and Benj. 
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In particular, actual receipt will be establislied under the 8. 4 (i). 
following principles, according to the situation of the goods at ■""""— -■■^* 
the time of the contract. 

Actual receipt [**and actually receive the same."] — *'The 
goods sold may be in the possession — 

(1.) Of the buyer as bailee or agent of the seller : 

(2.) Of a third person, whether or not bailee or agent of the 
seller : 

(3.) Of the seller himself, and this is the most usual case " (t). 

Firstly^ when the goods are already in the buyer's possession: — 

"Whenever it can be shown that the buyer has done acts 
inconsistent with the supposition that his former possession has 
remained unchanged, these acts may be proved by parol, and it 
is a question of fact for the jury whether the acts were done 
because the buyer had taken to the goods as owner. The prin- 
ciple is illustrated in the case of Edan v. Dudfield '* {k). 

Another way of treating the above facts is to consider that the 
actual receipt had already taken place, the goods being already 
in the buyer's possession, and that the facts proved showed em 
acceptance (see supra) ; or that the same facts proved at the same 
time both an acceptance and actual receipt. The latter view 
appears to have been taken by the Court in Lilly white v. 
Devereux (/). 

Illtjstrations. 

1. B., A.'s tenant of a furnished house, agrees to buy of A. the 
furniture if C, the superior landlord, would accept B. as tenant. The 
goods are valued, but C. does not give his consent, and B. continues 
his former possession. There is no actual receipt by B. Lillywhite v. 
Uevereiix (1846), 15 M. & W. 285. 

2. B., being in possession of A.*8 goods as agent for sale, agrees to 
buy them at the invoice price, less 15/. per cent., and afterwards sells 
them for 120Z., and renders A. an accoimt giving A. credit for the 120?. 
There is evidence of an actual receipt by B. Edan v. Dudfield (1841), 1 
Q. B. 302. 

Secondly, where the goods are in possession of a third person :— 

(1.) As Bailee for the Seller, 

" An actual receipt takes place when the seller, the buyer, 
and the third person agree together that the latter shall cease to 
hold the goods for the seller, and shall hold them for the buyer. 
They were in possession of an agent for the seller, and, therefore, 
in contemplation of law, in possession of the seller himself, and 
they become in the possession of an agent for the buyer, and, 

(») Benj. p. 169. p. 160. 

(A) (1841), 1 Q. B. 302 ; Benj. (/) (1846), 16 M. & W. 286. 
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S. 4 (1). therefore, in tliat of the buyer himself. But it is important to 
remark that all of the parties must join in this agreement, for 
the agent of the seller cannot be converted into an agent for the 
buyer without his knowledge and consent. Therefore, if the 
seller have goods in the possession of a warehouseman, a whar- 
finger, carrier, or any other bailee, his order given to the buyer 
directing the bailee to deliver the goods, or to hold them subject 
to the control of the buyer, will not effect such a change 
of possession as amounts to actual receipt, unless the bailee 
accepts the order or recognizes it, or consents to act in accord- 
ance with it ; and until he has so agreed he remains ag^nt and 
bailee of the seller " (m). 

Illustration. 

A. seUs goods to B. and warohouses them with C, who gives A. a 
delivery warrant, which A. indorses to B. B. keeps it ten months 
without presenting it to C. There is no actual receipt by B., as C. 
never attorned to him. Farina v. H(rme (1846), 16 M. & W. 119 («). 

(2.) Not as Bailee for the Seller, 

*'In such cases the delivery may be effected by the seller's 
putting the goods at the disposal of the buyer, and suffering the 
latter to take actual control of them, as in the cases of Tansley 
V. Turner {o) and Cooper v. BilV^ (/?). 

With regard to cases falling under this heading, it is sub- 
mitted that the true ratio decidendi of Marshall v. Green {q) was 
that the land, on which grew the timber which was sold, was in 
the possession, not of the seller, but of the seller* s tenant. There 
the buyer had cut some of the trees, and had agreed, before the 
seller's countermand of the sale, to sell the tops and stumps to a 
third person, and it was held that there had been an actual 
receipt. Grove, J., was the only judge who relied upon the dis- 
tinction ; both Coleridge, C. J., and Brett, J., treated the case as 
if the land were the seller's. It is submitted that Grove's, J., 
view, that actual receipt is easier to prove where the land is not 
the seller's, is sound. 

Illustration. 

A. sells to B. timber then standing on the land of A.'s tenant, C. 
B. cuts down some of the trees, and agrees to sell to D. the tops and 

(m) Benj. p. 161. See also per ment was not complete. This case 

Crompton, J., in Caitle v. Stoorder was, however, not one under s. 4. 

(1861), 30 L. J. Ex. 310. On the (o) (1835), 2 B. N. C. 161. 

question of attornment, see notes to (j?) (1865), 3 H. & G. 722 ; Benj. 

8s. 29 (3) and 43 (1) (h). p. 163. 

{n) Of. OodtB V. Mose (1865), 17 0. (q) (1876), 1 0. P. D. 86. 
B. 229, where the tripartite agree- 
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9tiLinpe. There is an actual receipt by B., as A. has pnt the timber at S. 4 (1). 
B.'s disposal, and allowed him to deal with it. Marshall v. Green ' 
(1875), 1 0. P. D. 35. 

Thirdly^ where the goods are in the seller^s possession. 

" Of course if the buyer remove the goods from the seller's 
possession and take them into his own, there is an actual receipt ; 
.... and .... the actual removal of a part, however small, 
of the things sold, if taken as part of the bulk, and by virtue of 
his purchase (r), is an actual receipt sufficient to make the 
contract [enforceable], although a serious question may and 
often does arise at a later period, whether there has been an 
actual receipt of the bulk. 

'^ It is well settled that the delivery of goods to a common 
carrier, d fortiori^ to one specially designated by the buyer, for 
conveyance to him, or to a place designated by him, constitutes 
an actual receipt by the buyer. In such cases the carrier is, in 
contemplation of law, the bailee of the person to whom, not hy 
whom, the goods are sent, the latter, in employing the carrier, 
being considered as an agent of the former for that purpose («). 
It must not be forgotten that the carrier only represents the 
buyer for the purpose of receiving , not accepting, the goods (t). 

** It is also now finally determined that the goods may remain in 
the possession of the seller if he assume a changed (u) character 
and yet be actually received by the buyer. It may be agreed 
that the seller shall cease to hold as owner, and shall assume the 
character of bailee or agent of the buyer, thus converting the 
possession of the seller into that of the buyer through his 
agent" {v). 

" In many of the cases the test for determining whether there 
has been an actual receipt by the buyer has been to inquire 
whether the seller has lost his lien. Keceipt implies delivery (ar), 
and it is plain that so long as the seller has not delivered, there 
can be no actual receipt by the buyer. The subject is placed in 
a very dear light by Holroyd, J., in Baldey v. Parker {y), 
* Upon a sale of specific goods for a specific price, by parting 
with the possession, the seller parts with his lien. The statute 

(r) KlinitzY, Surrey (1805), 6 Eap. (m) Mere oontmuance of preyious 

266; Paley on Agency, p. 171. possession, though according to 

(«) Dafces t. Peek (1799), 8 T. R. general custom, is iofluffioient : In re 

330 ; Wait t. Baker (1848), 2 Ex. 1 ; Moberte (1887), 36 Ch. D. 196. 

Dunlop V. Lambert (1839), 6 C. & F. {v) Benj. pp. 164, 165. 

600. {x) Per Parke, B., in Saunders t. 

(0 MoHsoH V. ArtMtage (1822), 5 Tepp (1849), 4 Ex. at p. 394. 

B. k A. 657. (y) (1823), 2 B. & 0. 37. 
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0, 4 (I). contomplateB nicli a parting witli tho posBession, and, therefore, 
'*' 8<^ long aa the seller preecrvea his control over the goods so as to 
retain his Lion^ ho provontfl tho vondee from accepting and 
receiving them as his own within tho meaning of the statute.' 
No exception is known in tho whole series of decisions to the 
propoftitiona hero enunciated*' (z). There is, however, one im« 
portant exception^ in the case where the seller becomes bailee for 
iho buyer ; this is suifieient to constitute an "actual receipt" of 
the goods by the buyer under this section, but does not divest 
tho seller- a lien. See e, -11 (2), and notes. 

IlXCSTHATlOlffl. 

1, A. sells B. ft horse, find after the bargain be^the loan of it, which 
B. agrees to. The hoi^e remains thrrjiiffhout in A.'s possession. A. 
has hMoine B/s bailee of the horse, anrl tbere is an actual receipt by 
B, ^ff^t■nn v. IT «/^> (1856), (i K & B. 726. 

2. A. pflls B. a horse, and afttr the sali* B. requests A. to keep the 
here© at Uvery, which A, agrees to do* aod removes the animal into 
another stable. There is an actual receipt by B. (apart from the removal 
of the horse) by A/s n^ficcin*^ to cban^je his possession into that of 
Hvory stable keeper. Khi^*n v, Hf^me (1809), 1 Taunt. 458 (a). 

;i. A. sells B. iL horse, no timo being Fjiecified for payment, but the 
horee to remain twenty days with A, At the end of that time A., by 
B/i^ direction, e^nds the animal to Kempton Park, and enters him in 
his own najiie at B.'s requc-^t. There is no actual receipt by B., as A. 
all alrmg kept possession of the horeo. Carter v. TouMaint (1822), 5 
B. &A/855(fr). 

4. A. ^lls to B» on six months' credit, two puncheons of nmi then in 
a lK)ndocl cellar, and sends B. an invoice describing the puncheons in 
a letter in which ho i^ays that the nim remained in bond, and would 
be free of warahouse charges for m.x months. After the six months, B. 
requests tliat the ^nods should remain a further time in bond, and 
that A. filiould fciell them for liim. There is evidence that the parties 
agreed thut the rum should remain wUh A. as warehouseman, and of 
actual rei^eipt by B. Outk v. *Sinrrfhr (1,S61), 6 H. & N. 828 (c). 

5. A. mAU to B. a st^ick of hay on A/b premises at six mouths' credit. 
At tho ond of tho time tho haj- remains oq A.'s premises. There is a 
custrtTu that tho hay should remain till it suited the buyer to remove 
it. There is no actual receipt by B,, as A, never agreed to become B.'s 
bailee. Jham v. Piolerts (1SS7), 36 Ch. D. 196. 

Or give sometliiiig in earnest to bind the contract, or in part 

payment. —' ' The practice of giving something to signify the 

conclusion of the contract, sometimes a sum of money, sometimes 

* a ring or other object, to be repaid or redelivered on the com- 

(t) Benj. p. I69» Mr. Brnjftmm (a) See also Beaumont y, Brengeri 

ftUd Tcfers to [uiter ffhfi) Jlbbncx v. (1847), 5 C. B. 301. 
Hotkint^ B Ex, To 3 ; Ouiack v. Robin- [h] See also Tempett v. Fitefferald 

son [18G1), 1 B. & S. 299; Ca*tJ^ y. (1820), 3 B. & A. 680. 
Sworder (1860), 6 H- & N, 828 ; (c) Cf. Once v. Richardson (1877), 

Morton t. TibUti (1850), 15 Q. B. 3 Ap. Ca. 319, astotheefiPectof simi- 

429, lar circumstances npon seller's lien. 



V 



FOEMATION OP THE CONTRACT. 41 

pletion of the contract, appears to be one of great antiquity and S. 4 (1). 
yery general prevalence. ... It was familiar to the law of Eome lamest. 
.... and it will be enough to observe that the general rule 
appears to have been that expressed in the Institutes, III. 24 : 
* Is qui recusat adimplere contractum siquidem est emptor, perdit 
quod dedit ; si veto venditor y duplum restituere compellitur, licet 
super arrhis nihil expressum est J Furthermore, the earnest did 
not lose that character because the same thing might also avail 
as part payment. . . . That earnest and part payment are two 
distinct things is apparent from the 17th section of the Statute 
of Frauds, which deals with them as separate acts, each of which 
is sufficient to give validity to a parol contract " (d). 

'' The language clearly intimates that the earnest is ' some- 
thing' that * binds the bargain,' whereas it is manifest that there 
can be no part payment till after the bargain has been bound or 
closed. . . . The giving of earnest, and the part payment of the 
price, are two facts independent of the bargain, capable of proof 
by parol, and the framers of the statute have said, in effect, that 
either of them, if proven in addition to parol proof of the contract 
itself, is a sufficient safeguard .... to render the contract good 
[i.e.f enforceable by action] without writing " (c). 

As the buyer is to ** give something," it follows that, both in 
the case of part payment and of earnest, something must be 
actually retained by the seller. Thus, " striking the bargain " 
by drawing a coin over the seller's hand is insufficient (/). 

With respect to part payment, it appears to follow from the Part pay- 
only case (^) applicable to this part of the Act that part payment °^®^t. 
must take place by means of some separate act, or agreement,^ 
collateral to (i.e., not merely being a term of) the main contract. 
As Alderson, B., says : — " To bind the buyer ... he must have 
done two things : first, made a contract ; and next .... given 
something as earnest or as part payment." Consequentiy, a 
86t-o£E forming a term of the original contract does not constitute 
a -part payment ; secus, if by virtue of a subsequent or independent 
agreement. 

The giving of earnest or part payment has the same effect as 
acceptance (A), i.e,, the buyer may still dispute the actual terms 
of the contract. ''As part payment, however minute the sum 

(rf) Per Fry, L.J., in Jlowe v. {g) W^alker y. ITuaseg {ISif), 16 Id, 

Smith (1884), 27 Ch. D. 100, 101. & TV. 302; of. in Am. Arteher v. 

{e) Benj. pp. 172, 173. Zehy 5 Hill, 200; and per our. in 

(/) Blenkintop v. Clagton (1817), Edgerton v. HadgCy 41 Verm. 676. 

7 Taunt. 697. (*) Tomkinton v. Staight (1856), 

26 L. J. 0. P. 86. 
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may be, is sufficient, so part deliyerj, howeyer minute the portion 
may be, is sufficient. This shows coi^clusively that the condition 
imposed was not the complete fulfilment of the contract to the 
satisfaction of the buyer. In truth, the effect of fulfilling the 
condition is merely to waive written evidence of the contract "(j). 
For the various ways in which payment may be made, see 
Benj., p. 175, and Book IV., Part III., Chap. 11. 

IixuSTRATiON [Part Payment]. 

A., being indebted to B. in 4/., sells B. goods of the value of 20^ on 
the terms that B. should only pay 16/. This is no payment by B. of 
4/., the transaction not being coUateral to the contract. Walker v. 
J^ussetj (1847), 16 M. & W. 302. 

Or unless some note or memorandum in writing of the con- 
tract. — ** At common law, parties entering into any contract may 
either reduce its terms to writing, or may refer to some other 
writing already in existence, as containing the terms of their 
agreement, and when they do so they are bound by what is 
written, whether signed by them or not If , by the agree- 
ment, the whole contract is reduced to writing, or by mutual 
consent is to be taken as embraced in a pre-existing writing, 
neither party is allowed to offer proof that any additional terms 
were agreed to [subject, however, to the incorporation by impli- 
cation under s. 55 of trade usages, obligations implied by law, 
&c.]. . . But the common law does not prohibit parties from making 
contracts of which only part is in writing. . . . When either a 
part or the whole of an agreement is thus made in writing, or 
by reference to a writing, the agreement, in general, cannot be 
proven by any other means than by adducing the writing itself 
in proof, so that, independently of the statute, the writing is an 
indispensable part of the case of him who seeks to prove the 
agreement. But this result only takes place when the writing 
13, by the consent of both parties, agreed to be that which settles 
or contains their contract in whole or in part. . . . The Statute 
of Frauds leaves all this law quite as it was before. If the con- 
tract be in writing in whole or in part, it must be proven as 
containing the only legal evidence of the terms of the agreement, 
even though not signed or not sufficient under the statute to 
make the contract good, and though there be sufficient evidence 
of part payment, or of part acceptance, and receipt to establish 
the validity of the contract. The writing in such a case is as 
indispensable in contracts for the sale of goods of less value than 
10/. as in those above that limit, and is as conclusive in settling 

(i) Per Lord Campbell in Morion v. Tibbeii (1860), 16 Q. B. 428. 
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the terms of the bargain as if the Statute of Frauds had never 8. 4 (1). 
been passed. ... It must be steadily borne in mind that the 
statute was not enacted for cases where the parties .... haye 
signed a written contract ; for in those cases the common law 
affords by its rules quite a sufficient guarantee against frauds 
and perjuries as is provided by the statute. The intent of the 
statute was to prevent the enforcement of parol contracts above 
a certain value, unless the defendant could be shown to have 
executed the alleged contract by partial performance, or unless 
his signature to some written note or memorandum of the bargain 
— ^not the bargain itself— could be shown. The existence of the 
note or memorandum pre-supposes an antecedent contract by 
parol, of which the writing is a note or memorandum" {j). 

Lindley, L. J., makes on this point the following remarks {k) : — 

" The object of the statute being merely to exclude parol evi- 
dence, any writing embodying the terms of the agreement, and 
signed by the party to be charged, is sufficient. That view was 
taken in Barkworth v. Young (/), and the idea of agreement need 
not be present to the mind of the person signing. An affidavit 
made with quite a different object was in that case held to be a 
sufficient note or memorandum ; and so have various other docu- 
ments." And Smith, L.J., also says (m) : — ** A letter to a third 
party has been held enough . . . And I should say that an entry 
in a man's own diary, if it were signed by him and the contents 
were sufficient, would do. The question is not what is the in- 
tention of the person signing the memorandum, but is one of 
fact, viz., is there a note or memorandum of the promise signed 
by the person to be charged ?" (m). 

Some note or memorandum of the contract being then neces- 
sary, we proceed to inquire (1) what may be such a memo- 
randum : (2) what is a sufficient memorandum. 

Firetlyt with regard to the character of the memorandum. Character of 
" the statute does not require that the whole of the terms of the ^!^®^^' 
contract should be agreed to at one time, nor that they should 
be written down at one time, nor on one piece of paper ; accord- 
ingly, it is settled that when the memorandum of the bargain 
between the parties is contained in separate pieces of paper, and 
when these papers contain the whole bargain, they form together 
such a memorandum as will satisfy the statutes, provided the 
contents of the signed paper make such reference to the other 
written paper or papers, as to enable the Court to construe the 

U) Benj. pp. 180—183. (t) (1856), 4 Drew. 1. 

{k) In In re Eoyle, [1893] 1 Gh. at (m) [1893] 1 Ch. at p. 100. 

p. 98. 
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S. 4 (1). whole of them together as constituting all the terms of the 
bargain. And the same result will follow if the other papers 
were attached or fastened to the signed paper at the time of 
signature " («). 

The necessity that the signed paper should make reference to 
the unsigned does not mean that the former should itself identify 
the latter. "If it appears from the instrument itself that another 
document is referred to, that document may be identified by parol 
evidence. This rule of interpretation is merely a particular 
application of the doctrine as to latent ambiguity " (o). But the 
reference itself caimot be supplied by parol (/?). 

Bramwell, L.J., gives, in Lony v. Millar (o), a good illustration 
which has been subsequently quoted with approval (y) : " Sup- 
pose that A. writes to B., saying that he will give 1,000/. for 
B.'s estate, and at the same time states the terms in detail ; and 
suppose that B. simply writes back in return, * I accept your 
offer.' In that case there may be an identification of the docu- 
ments by parol evidence, and it may be shown that the offer 
alluded to by B. is that made by A. without infringing s. 4 of 
the Statute of Frauds, which requires a note or memorandum in 
writing." 

But, though the necessary memorandum may consist of several 
writings mutually incorporated by internal evidence, yet " these 
separate papers must be consistent, and not contradictory in 
their statement of the terms, for otherwise it would be impossible 
to determine what the bargain was without the introduction of 
parol testimony to show which of the papers stated it cor- 
rectly " (r). Cases on this point are referred to in the note (a). 
Sufficiency of Secondly, with regard to the sufficiency of the memorandum, 
raniST''" ••^•> * memorandum " of the contract." 

As all that is required is evidence of the terms of the contract, 
and not the written contract itself, or evidence of the fact of 
agreement, even a writing repudiating the contract is, if it con- 
tains the terms thereof, sufficient. Such a case must, however, 
be carefully distinguished from those mentioned in the note (*), 
where the effect of the repudiation is to leave the terms of the 
contract in doubt. 

(«) Benj. p. 192. 69 L. J. Ch. 268. 

(o) Per Thesiger, L.J., in Long v. (r) Benj. p. 194. 

Millar (1879), 4 0. P. D. 450. (») Cooper v. Smith (1812), 15 East, 

(p) Kenworthy v. Schojield (1824), 103 ; Jackson v. Lowe (1822), 1 Bing. 

2 B. & C. 945 ; Rishion v. Whatmore 9 ; Smith v. Surman (1829), 9 B. & 

(1878), 8 Ch. D. 467 ; Taylor v. C. 561. Riehardi v. Porter (1827), 6 

Smith, [1892] 2 Q. B. 65; 61 L. J. B. & C. 437, seems irreooncnable 

Q. B. 331 . with the other cases. 

[q) In Oliver v. Hunting (1890), 
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In the same way, " a note or memorandum of tlie bargain is S. 4 (l). 
sufficient, although it contains a mere proposal, if supplemented 
bj parol proof of acceptance " (^). In other words, the fact of 
agreement need not appear in the memorandum. 

The efEect of the decided cases may be shortly stated as 
follows: — ^The note or memorandum must contain in express 
terms or by necessary implication — 

(1.) The names, or a sufficient description, of the seller and 
buyer in their respective characters as such (u) : 

(2.) The goods sold : 

(3.) The price (x), if any were agreed upon (y) : 

(4.) All other material terms of the contract (2). 

With regard to (1), it is apparent to common sense that no 
memorandum can be a memorandum "of the contract" which 
does not state who are the contracting parties. As to the name 
of the party to be charged, that obviously must appear, as he 
has to sign ; " and the name, or a sufficient description of the 
other party, is indispensable, because without it no contract is 
shown " (a). Further, no contract of sale from one particular 
party to the other is shown, unless the writing shows who is the 
seller and who is the buyer (b). But on this point parol evidence 
is admissible to show the business of either party so as to create 
the necessary inference from the facts of the case (c). 

'^ But although the authorities are consistent in requiring that 
the memorandum should show who are the parties to the con- 
tract, it suffices if this appear by description instead of by name. 
... If the writing shows by description with whom the bargain 
is made, then the statute is satisfied, and parol evidence is 
admissible to apply the description " (d). This is only another 
instance of the legal principle (referred to by Thesiger, L. J., in 
Long V. Millar {e), as to latent ambiguity. "In point of fact 
. . . the question is, is there that certainty which is described in 
the legal maxim id certum est quod cerium reddi potest. If I enter 
into a contract on behalf of my client . . . my principal . . . 



(Cj Benj. p. 229, quotmg lUuts v. (c) McLean v. Kicholl (1861), 7 

^ktUy (1866), L. R. 1 Ex. 342. Jur. N. S. 999 : Sari v. BourdilUm 

(m) Champion v. Flummer (1805), (1856), 28 L. J. C. P. 78. 

3 B. & P. 262. (a) Benj. p. 202. 

(x) Goodman v. Griffiths (1857), 1 (*) Vandenburgh v. Spooner (1866), 

H. & N. 574 ; Elmore v. KingseoU L. R. 1 Ex. 316. 

(1826), 6 B. & C. 683. (c) NeweU v. Radford (1867), L. R. 

(y) Soadley v. M'Laine (1834), 10 3 C. P. 62. 

Bing. 482. (d) Benj. pp. 204, 206. 

{e) (1879), 4 0. P. D. 450. 
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S. 4 (1). my friend, in all these three cases there is no such statement. 
. . . But if I, being really an agent, enter into a contract to sell 
Blackacre, of which I am not proprietor, or to sell the house, 
No. 1, Portland Place, on behalf of the owner of that house, 
there, I apprehend, is a statement of matter of fact, as to which 
there can be perfect certainty ' ' (/) . * * The parties to a contract in 
writing must, no doubt, be specified, but it is not necessary 
that they should be specified by name. ... If they are so indi- 
cated, by description or by reference, as to be ascertained, or 
certainly ascertainable, the exigency of the statute in that respect 
is satisfied " (g). 

As regards (2), it is obvious that no memorandum <'of the 
contract " can be sufficient which does not show what are the 
goods sold. 

With respect to (3), ** the rule of law is, that where there is no 
actual agreement as to price, the note of the bargain is sufficient, 
even though silent as to the price, because the law supplies the 
deficiency by importing into the bargain a promise by the buyer to 
pay a reasonable price. (See s. 8 (2), post, p. 62.) But the law only 
does this in the absence of an agreement ; and therefore, where 
the price is fixed by mutual consent, that price is part of the 
bargain, and must be shown in writing . . . ; and finally, that 
parol evidence is admissible to show that a price was actually 
agreed on, in order to establish the insufficiency of a memorandum 
which is silent as to price " (A). 

Under (4) fall all the other material terms of the contract. 
Some cases where the memorandum was insufficient on this 
ground are quoted in the note (t). It may be here noticed that the 
Act, by the substitution of the word "contract" for " bargain," 
has apparently done away with the distinction taken in Egerton 
V. Matthews (Ji\ and other cases (Z), between the requirements of 
s. 17 as compared with s. 4 of the Statute of Frauds with regard 
to the statement of the consideration^ the word in the latter 
section being "agreement," and requiring such a statement (m). 

(/) Per Lord Oaims in Itossiier v. Bourdillon (1866), 26 L. J. 0. P. 78. 

Miller (1878), 3 Ap. Ca. 1140, 1141. {k) (1806), 6 East, 307. 

(^) Per Lord O'Hagan, ibid, at (/) Marshall v. Lynn (1840), 6 M. 

p. 1147. & W. 109 ; Gibson v. Holland (1866), 

(A) Benj. pp. 225, 226; Goodman 1 C. P. 1, per Willes, J. ; M'CouIy, 

V. Griffiths (1867), 1 H. & N. 674. Strauss (1883), Cab. & EU. 106, per 

(i) M'Lean v. Nicholl (1861), 7 Stepheo, J. 

Jur. N. S. 999; Fitts v. Beckett (m) ^am v. ^Tar/^m (1804), 2 Sm. 

(1845), 13 M. & W. 743 ; Archer v. L. C. (9th ed.) 266. 
Baynes (1860), 6 Ex. 626 ; Sari v. 
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Some cases as to the sufficiency of a memorandum with regard S. 4 (l). 
to material terms are set out in the note (n). 

As the memorandum required must be one " of the contract," Substituted 
t. tf., the contract sought to be enforced, it follows that where tho> <^'^"^^"* 
contract sued upon is not the original but a substituted contract, 
the latter is imenforceable tmless the evidence of it is also in 
writing. Contrary to the rule at common law (o), in cases within 
this section of the Act ** no yerbal agreement to abandon [the 
original contract] in part, or to add to, or omit, or modify, any 
of its terms, is admissible " (^). But parol evidence is admis- 
sible to prove the defendant's assent to a substituted and com- 
pleted mode of performance of the original contract {q) ; and in 
this connection also a distinction is drawn between a substituted 
contract and a substituted time of performance, voluntarily as- 
sented to by one party at the request of the other. In the latter 
case, as the voluntary forbearance of the one party does not 
amount to a new contract, no fresh memorandum is required. 

" A distinction has been pointed out and recognized between 
an alteration of the original contract . . . and an arrangement 
as to the mode of performing it. . . . The question is, what is the 
test . . . whether the case is within the one rule or the other ? 
Where the vendor, being ready to deliver within the agreed 
time, is shown to have withheld his ofEer to deliver tOl after 
the agreed time, in consequence of a request to him to do so, 
made by the vendee be/ore the expiration of the agreed time, and 
where after the expiration of the agreed time, and within a rea- 
sonable time, the vendor proposes to deliver, and the vendee 
refuses to accept, the vendor can recover damages. . . . But, if 
the alteration of the period of delivery were made at the request 
of the vendor, though such request were made during the agreed 
period of delivery, so that the vendor would be obliged, if he 
sued for the non-acceptance of an offer, to deliver after the 
agreed period, to rely upon the assent of the vendee to his 
request he could not aver and prove that he was ready and 
willing to deliver according to the terms of the original contract. 
The statement shows that he was not. He would be driven to 
rely upon the assent of the vendee to ... an altered contract, or 
a new contract " (r). 

The principles above stated with reference to a seller-plaintiff, 

(«) M'lean v. NichoU (1861), 7 (1833), 5 B. & Ad. at p. 66. 

Jut. N. S. 999; IHtis v. Beckett (;?) Benj. p. 188. 

(1845), 18 M. & "W. 743 ; Archer v. {g) Leather Cloth Co. v. Bieronimua 

Baynet (1860), 6 Ex. 626 ; Goodman (1875), L. R. 10 Q. B. 140. 

T. Griffiths (1867), 1 H. & N. 674. (r) Per Cur. in Blevins v. Downing 

{o) As stated in Go99 v. Kugent (1876), 1 C. P. D. at pp. 226, 226. 
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8. 4 (1). equally apply to the case of a buyer-plaintiff («) ; and the rule 
may be thus concisely stated : — 

When the plaintiff forbears delivery or receipt at the request 
of the defendant, made before the expiration of the agreed time 
for performance, he may rely upon the original contract. But 
when the defendant forbears delivery or receipt at the plaintiff's 
request (even though made within the time, and, d fortiori, vrhen 
made afterwards), or when the defendant's request is made after 
the agreed time, the plaintiff is driven to rely upon a substituted 
contract (/). 

Though the above is the law with regard to the proof of con- 
tracts varying the written contract, there is authority for the 
proposition that a written contract within this section of the Act 
may be wholly rescinded by parol. Such is the rule of equity («), 
and, it is submitted, that imder the Judicature Acts such would 
also be the rule in all Courts. 
Parol eri- ^^ ^^ ^® ^^^^ from the foregoing remarks that parol evidence 

denoe. is admissible in some cases. The law may be sunmied up as 

follows. Parol evidence is admissible : — 
(1.) To explain a latent ambiguity {x) : 
(2.) To show when (y), or at what stage (z), a writing became 

the memorandum : 
(3.) To show that the writing is not a memorandum of a (a), 

or of the whole of the (5), contract : 
(4.) To show the situation of the parties (c) : 
(5.) To show a collateral fact, e. g,, that the memorandum was 

to take effect on a contingency {d) : 
(6.) To show assent to a substituted and completed mode of 
performance («), or a substituted mode of performance 
not amounting to a new contract (/) : 
(7.) To charge the principal instead of the agent (y). 

(*) OgU V. Vane (1868), L. E. 3 9 0.P. 311. 
Q. B. 272. (a) Fym v. CampheU (1856), 6 £. & 

(^ See caaes above quoted, and B. 370; SM«*tfyv.fiani*-Payw( 1879), 

Hickman v. Eai/nes (1876), L. R. 10 4 Ap. Ca. 311. 
0. P. 598 ; Tyers v. RosedaU Iron Co. (b) Elmore v. Eingseote (1826), 5 

(1876), L. R. 10 Ex. 195. B. & C. 683. 

(u) See Fry on Sp. Perf . (2nd ed.) {c) Newell v. Mad/ord (1867), L. E. 

p. 446. It is noticeable that s. 61 (2) 3 G. P. 62. 
contains no saying of the roles of {d) Pym v. Campbell, supra. 

equity. {e) Leather Cloth Co. v. Hieronimut 

(x) Xow^v. Jfi«ar(1879),40.P.D. (1876), L. R. 10 Q. B. 140. 
460. (/) Hickman v. Eaynes (1875), L. 

(y) Eeuss v. FicksUy (1866), L. R. R. 10 C. P. 698. 
1 Ex. 842. {g) Trueman v. Loder (1840), 11 
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ILLTJSTRA.TIONS [of the Memorandum]. S. 4 (1). 

1. A. agrees to sell to 6. 1,060 spruce deals, deliverable by a carrier, 
0. C. sends B. an advice note stating the number of the deals, and A. 
to be consignor. A. sends B. an invoice in the following terms : — ** B. 
bought of A. 1,060 spruce deals. Free to flat, lOOL Us. 4d, Per C.'s 
flat Arthur." B. writes across the advice note, ** Refused ; not accord- 
ing to representation; B.,** and also writes a letter to A., **Wi1di 
reference to the deals refused by me, now lying at C.*8, they are not 
according to representation." The advice note, the indorsement, and 
the letter together do not form a memorandum, as thev do not include 
the price of the goods, and cannot be incorporated witn the invoice, as 
there is no intOTntd reference thereto. Taylor v. Smithy [1893] 2 Q. 

B. 65. 

2. A. sells a particular bay mare to B. through C, B.'s agent. 0. 
writes to B. statmg he had bought ** the bay mare " for forty guineas, 
and follows it up by other letters reiterating the terms of the sale, and 
requesting payment. B. then writes to C. alluding to the mare which 

C. Dought for him, and promising payment. B.*8 letter (though sent 
to his own agent) is, coupled with G.'s letters, a sufficient memorandimi 
of the sale as against B. Gibson v. Holland (1865), L. R. 1 0. P. 1. 

3. B. is a baker, and A. a flour dealer. A. agrees to sell to B. some 
flour, and makes out this memorandum in B.*s book: — **Mr. B., 
32 sacks culasses at 39^., 280 lbs., to wait orders." This memorandum 
is sufficient, as the names of the parties appear as seller and buyer, 
parol evidence being admissible to show the surroimding circimistances, 
viz., that A. was a flour dealer and B. a baker. Newell v. Radford 
(1867), L. R. 3 0. P. 52(A). 

4. A. agrees to sell to B. two chamber candlesticks complete, at 44«., 
and to fit them with a gallery to carry a shade. Afterwards, on being 
asked for a reference, B. says he intends to pay by C.*s cheque. B. 
writes his name in A.*s order book, which contains a description of the 
goods, and has A.'s name on the flyleaf. This is a good memorandum 
of the sale as against B., though (a^ it contains no reference to the 
alteration in the candlesticks, nor (o) to the mode of payment; as 
(a) the agreement as to the gallery may be proved by parol to explain 
the word "complete;" (b) the mode of payment was not a specific 
part of the contract. 8arl\. Bourdillon (1856), 26 L. J. C. P. 78. 

5. A., on January 11th, agrees to sell B. a parcel of wool, and B. 
^ves A. a memorandum of tiie terms, stating ** the whole to be cleared 
in about twenty-one days." A. afterwards writes to B. sayine, ** it is 
now twenty-eight days since you and I had a deal for my wool, which 
was for you to have taken all away in twenty-one days." A. afterwards 
writes again, **I beg to enclose copy of your letter of 11th January," 
which he encloses. A.'s last letter and its enclosure, together with A.'s 
first letter, are a good memorandum, and [probably T also A.*s first 
letter and B.'s memorandum. Buxton v. Rmt (1872), t. R. 7 Ex. 279. 

6. B. orders of A. two chimney glasses, the glass to be plate glass 
of tiie beet quality, and on delivery A. sends B. an invoice, ** B. bought 
of A. two chimney glasses gilt," and mentioning the price. B. replies 
by letter : ** You advise having forwarded a printed list, patterns, and 
prices." These two document are insufficient as a memorandum, as 
the term as to the quality of the glasses does not appear. McLean v. 
^tco« (1861), 7 Jur. N. S. 999. 

7. A. agrees to sell flour to B. The bargain is entered in A.'s order 
book, and the goods are delivered. B. then writes that he rejected the 

(A) Of. Vandetiburgh v. Spooner identity of the seller did not ap- 
(1866), L. B. 1 Ex. 316, where the pear. 

G« E 
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S. 4 (1). flour as it had not been sent in a week as agreed. There was no term 

as to time of delivery in the contract. B.*b letter and A.'s book do 

not form a good memorandum, as they falsify the contract insisted on 
by A. CoQjxr v. Smith (1812), 16 East, 103 (i). 

8. B. buys of A. some chimney glasses for 38Z. 10^. 6(2., deliverable 
at C. ; on delivery, the glasses being cracked, B. writes : ** In reply to 
your letter of the 1st inst., I beg to say that the only parcel of goods 
selected for ready money was the chimney glasses, amounting to 
38/. 10«. 64., which goods I have never received, and have long since 
declined to have for reasons made known to you at the time, &c." 
This is a good memorandum, as it contains all the terms, though it 
also repudiates the bargain. Bailey v. Sweeting (1861), 30 L. J. 8. P. 
150. 

9. A. agrees to sell to B. 100 tons of pig iron by monthly deliveries 
of twenty-five tons in March to June. Three instalments are duly 
delivered. In June B. requests A. to postpone the delivery of the 
remaining twenty-five tons. After June A. tenders the twenty-five 
tons. A. may recover on the original contract, and may prove by 
parol B.'s request, as A. merely voluntarily forbore to press B., and no 
memorandum of the mere postponement is necessary. Hickman v. 
Haynes (1875), L. E. 10 C. P. 598 (Ar). 

Be made and signed by the party to be charged. — '' It is well 
settled that the only signature required is that of the party 
against whom the contract is to be enforced. The contract^ by 
the effect of the decisions, is good or not at the election of the 
party who has not signed '*(/). The word " party," therefore, 
has been substituted for the word ** parties " in the I7th section 
of the Statute of Frauds. 
Signature. The effect of the cases on the subject of signature may be 

summed up as follows : — Neither subscription (m) nor hand- 
writing (n) is necessary. All that is necessary is that the name 
of the party to be charged (o), or of his agent (/>), or some sign, 
stamp, or mark intended to represent it {q\ should appear upon 
the memorandum in such a position, in relation to its various 
parts, as to govern the whole of the' instrument, and be placed 
there with the intention of recognizing it as having such effect (m). 
" When the signature is not placed in the usual way at the foot 
of the written or printed paper, it becomes a question of inten- 
tion, a question of fact to be determined by the other circum- 
stances of the case, whether the name so written or printed in 
the body of the instrument was appropriated by the party to the 

(») Followed in Richardt v. Forter («) Schneider v. Norris (1814), 2 

(1827), 6 B. & C. 437. M. & S. 286. 

(k) See the cases in Benj. pp. 189, (o) Evans v. SLoare^ attpra. 

190, 692—696. (p) White v. Frocler (1812), 4 

(0 Benj. p. 231. Taunt. 209. 

(m) Per Lord Westbury in Caion (q) Bennett v. Brumfitt (1867), L. 

V. Caton (1867), L. R. 2 H. L. 127 ; R. 3 0. P. 28. 
Evana v. Eoare, [1892] 1 Q. B. 593. 
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reoogmtion of the contract (r). And such recognition of the S. 4 (i). 
signature may take place by subsequent oral acknowledgment («). 

It is submitted that, as the memorandum required by this Signature 
section is not necessarily the contract itself, but only evidence of ^^^ ^^^^ 
it, a signature, if otherwise sufficient, is not invalidated as such 
by the fact that it is affixed alio intuitu^ and that the reason- 
ing of the Court in Jones v. Victoria Graving Dock Co.{t) is 
sound. In the case of a sample, " though it be delivered partly 
alio intuitUj namely, as a sample of quality, it does not, therefore, 
prevent its operating to another consistent intent also in pur- 
suance of the purposes of the parties .... namely, as a part 
delivery of the thing itself '* (m) ; and so in the same way an 
earnest may also be a part payment. The same principle would, 
it is apprehended, apply to the other requirement of this section, 
viz., the signature to the memorandum. " The question is not 
toith what intent the document is signed, but whether it is de 
facto drafted and signed by the party to be charged" {x). But 
Bee Eley v. Positive Assurance Co, (y). 

Illustrations [of the Signature]. 

1. A. sends B. a bill of parcelB thus : ** B. bought of A. cotton yams 
and piece goods, &c." All the bill except B.'s name is printed, and 
B.'s name was filled in in writing by A. A., by writing B. s name, has 
appropriated his own printed name to the contract as a signature. 
Schneider v. ^arrw (1814), 2 M. & S. 286(2). 

2. B. writes in his book a memorandum of the terms of a sale, and 
heads it ** Sold B." He then requires A.'s agent, 0., to sign at the foot. 
B. has appropriated his written name at the head of the memorandum 
as his signature to the contract, as he required G. also to sign it. 
Johnson V. Dodgson (1837), 2 M. & W. 653 (2). 

3. A. agrees to sell B. a ship, and draws up a memorandum of the 
terms of tibe sale, which he sends to B. B. makes certdn amendments, 
and then signs and returns the memorandum to A., who strikes out 
B.'s amendments and inserts fresh ones. B. assents verbally thereto. 
This is a good signature by B. to the memorandum as last altered, as 
parol evidence is allowable to show the state of the document when it 
became a contra,ct, and B. had retrospectively recognized his previous 
signature. Stewart v. Eddowes (1874), L. E. 9 0. T. 311. 

Or his agent in that behalf. — " The agency may be proved by 
parol, as at common law, and may be shown by subsequent 

(r) Benj. p. 234. (y) (1876), 1 Ex. D. 20. 

(») Stw^art V. Eddowea (1874), L. («) Followed in Burrell v. Evans 

R. 9 0. P. 311. (1861), 31 L. J., Ex. 337; 6 H. & 

lO (1877), 2 Q. B. D. 314. N. 660, and Evans v. EoarCy [1892] 1 

(«) PerLordEllenboronghinJImi;? Q. B. 693 ; and see, on the question 

V. Whitehtmse (1806), 7 East, at p. 670. of signature (as regards its position), 

(jf) Per Smith, L.J., mln rsEoyle CaUm v. Caton (1867), L. E. 2 H. L. 

(1892), 62 L. J. Gh. 188. 127. 
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ratification, as well as by antecedent delegation of authority (a). 
.... It is necessary that the agent be a third person, and not 
the other contracting party " (b). And the signature must be by 
the agent qud agent, e.g., not merely as witness (c). 

With regard to particular agents : — 

An auctioneer is primarily the seller's agent (d) ; but at a 
public sale(e) the buyer, at the moment when the goods are 
knocked down, primd facte (/) constitutes him an agent to make 
and sign a memorandum of the sale (^). 

An auctioneer's derk is not primd facie the buyer's agent (A), 
but the facts may show that he was so appointed (t). 

''When a broker has succeeded ih making a contract, he 
reduces it to writing, and delivers to such party a copy of the 
tfirms as reduced to writing by him. He also ought to enter 
them in his book, and sign the entry. What he delivers to the 
B taller is called the sold note ; to the buyer the bought note. No 
particular form is required, and from the cases it seems that 
there are four varieties used in practice "(^). "When the 
bought and sold notes and the entry in the broker's books all 
correspond, no dispute can arise as to the real terms of the 
bargain; but it sometimes happens that the bought and sold 
notes differ from each other, and even that neither corresponds 
mth the entry in the book. It then becomes necessary to deter- 
mine the legal effect of the variance. ... As regards the signed 
entry in the broker's book, it has been held at different times that 
it did, and that it did not, constitute the contract, and it has also 
been held that it was not even admissible in evidence, or at all 
events, not without proof that the entry was . . . assented to " (/). 

The law, as it appears from the cases, with regard to broker's 
books and notes, may be thus shortly summarized : — 

(1.) The entry in the broker's book is the primary evidence of 
the contract (m) ; but consistent and sufficient notes, if varying 



(o) M'ZeanY.IHinn (lS2S),4Bmg. 
722; Gosbell v. Archer (1836), 2 A. 
& E. 600. 

{h) Sharman v. Brandt (1871), L. 
E. 6 Q. B. 720 ; Benj. pp. 241, 242. 

\t) Gosbell v. Archer y mpra, 

{d) Kenworthy v. Schofield (1824), 
2 B, & C. 946. 

{e) Emmerson v. JleelU (1809), 2 
Tmiut. 38 ; seeuSf at a private sale, 
Mem v. Carr (1866), 1 H. & N. 484. 

(/) JBartlett v. Fumell (1836), 4 
Ap & E. 792. See b. 68 (1), and 



notes thereon. 

iff) Benj. pp. 246—248. 

(A) Pierce v. Corf (1874), L. R. 9 
Q. B. 210. 

(i) Bird V. Boulter (1833), 4 B. & 
Ad. 443. 

(*) Benj. p. 261. For the various 
forms of notes, see ibid, 

(/) Benj. p. 253. 

(m) SievewriffhtY. Archibald {ISbl), 
17Q.B.103,115. See also on the con- 
sistency of the notes, Caerleon Tin Plate 
CO'Y.Sughes{lS9l),6Qlj.J,Q,B.6iO. 
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from the entry, may be evidence of a new contract according to S^ 4 (l). 
their terms (n). So also (there being no entry, but the contract ** 

being by correspondence) when the notes vary from the corre- 
spondence (o). 

(2.) If there be no, or an insufficient, entry, consistent and 
sufficient notes together may form a memorandum (j!?); and 
either note, if sufficient, may also be such a memorandum, in the 
absence of proof of variance from the other note or the entry (q). 

Illustrations [Agent for Signature]. 

1. A. agrees to sell goods to B. on tlie terms that the price payable 
shall ^ in reduction of a sum of 200/., in which A. was indebted to B., 
the pnce payable to be settled at auction. At the auction the goods 
are knocked down by C, the auctioneer, to B. for 145Z. C. is not B.'s 
agent to bind him by a signature to any conditions of sale, as the 
facts show that the real sale was not at auction. Bartlett v. Pumdl 
(1836), 4 A. & E. 792. 

2. A., an auctioneer, sells goods to B., and on the lot being koocked 
■down, C, A.'s clerk, calls out B.'s name. B. then nods, and C. enters 

B.'s name as buyer. B. has constituted C. his agent to sign the con- 
ditions of sale. Bird v. Boulter (ia33), 4 B. & Ad. 443. 

3. A. agrees to sell a quantity of hops to B. C, A.'s agent, in the 
presence of A. and B., makes a memorandum of the terms of the sale 
m duplicate, putting a certain date upon it, which B. requests him to 
alter. B. then takes away his part of the memorandum. B. has con- 
stituted 0., A.'s agent, as his own agent to sign the document. 
Durrdl v. Evans (1862), 31 L. J. Ex. 337. 

Sub-8. 2 re-enacts the provisions of Lord Tenterden's Act : s. 4 (2). 
see ante, p. 23 ("A contract for the sale"). 

Sub-s. 3 defines acceptance under s. 4 : see ante, p. 30 S. 4 (3). 
("Acceptance"). 

In Scotland the contract is completed by mutual consent S. 4 (4). 
without delivery, and without writing or any other solemnity. 
See Brown on Sale, s. 4 ; Bell on Sale, p. 63 ; 1 Bell, Dlustr. 
p. 89. 

Subject-matter of Contract. 

5. — (1.) The goods which form the subject of a Existiogor 
contract of sale may be either existing goods, owned ^*^^ ^^*^^^^ 
or possessed by the seller, or goods to be manufac- 

(n) Hawes v. Forster (1834), 1 M. In one case variance with the other 

& R. 368, explained in Sievewright y. note was held immaterial, as the 

Archibald (1861), 17 Q. B. 103, 115. latter was meant only eu a report to 

(o) Hetficorth y. Knight (1864), 17 the principal : MeCaul y. Strauss 

C. B. N. S. 298. (1883), Cab. & EU. 106. See on both 

(p) See note (m), supra, these heads, Benj., more at large, 

(q) SawesY. Forster, supra; Far ton pp. 268—270; and the authorities 

y. Crofts (1864), 16 0. B. N. S. 11. discussed pp. 263—267. 
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6>fi- tured or acquired by the seller after the making of 
the contract of sale, in this Act called "future 
goods." 

(2.) There may be a contract for the sale of 
goods, the acquisition of which by the seller depends 
upon a contingency which may or may not happen. 

(3.) Where by a contract of sale the seller pur- 
ports to efPect a present sale of future goods, the 
contract operates as an agreement to sell the goods, 

S. 5 (1), Or possessed. — These words appear to refer to cases where the 

seller has not the " general property " in the goods, but at most 
a special property. See Part 11. of the Act on transfer of title, 
fl, 21 et seq. 

This sub-section is declaratory of the previous law. Mr. 
Benjamin says : — 

" In relation to executory contracts for the sale of goods not 
yet belonging to the seller, Lord Tenterden held, in an early 
im3e(r), at nisi prius, that if goods be sold, to be delivered at a 
future day, and the seller has not the goods nor any contract for 
them, nor any reasonable expectation of receiving them on con- 
aignment, but intends to go in the market and buy them, it is 
not a valid contract, but a mere wager on the price of the com- 
modity. But this doctrine is quite exploded, and Bryan v. Lewis 
was expressly overruled ... in Hihhlewhite v. McMorine (*), 
and Mortimer v. McCallan " {t). 

Subject of a contract of sale. — A sale must be intended. If 
the transaction, though in the form of a contract of sale of future 
goods, be, or involve, a wager, it will be void under 8 & 9 Vict. 
c, 109, s. 18, which is preserved by s. 61 (2) (3). Thus, «.y., dif- 
ferences only may be agreed to be paid («) ; or the ascertain- 
ment of the price may involve a wager {x). But, though the 
parties gain or lose according to the occurrence of some future 

if) Bryan v. Lewis (1826), R. & M. Sardy (1878), 4 Q. B. D. 685. See 

;JB6. also Seiman v. Eardie (1885), 12 Ct. 

(«) (1839), 5 M. & W. 462. of S. Gas. (4th series) 406. 

(<) (1840), 6 M. & W. 68 ; Benj. {x) Rourke v. Short (1866), 6 E. & 

p. 86 ; other cases are WatU y. B. 904 ; Brogden y. Marriott (1836), 

Friend (1830), 10 B. & C. 446 ; and 3 B. N. 0. 88 ; Harper y. Grain, 38 

Wilks y. Atkinson (1816), 6 Taunt. Am. R. 689 ; of. Crofton y. Colgan 

11; 1 Marsh. 412. (1869), 10 Ir. 0. L. R. 133, where 

(m) Orizewood y. Blane (1861), 11 the price only was to be ascertained 

0^ B. 626, explained in Thaeker v. without a wager. 
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erent, there is not necessarily a wager, e. g,^ the contract for the S. 5 (l). 
sale of next year's crop of a particular orchard (y). The test is 
whether each party under the contract may either win or lose — 
whether each will win or lose being dependent on the future 
uncertain eyent; and also whether the contract is mutually, 
t. «., on both sidesy a wagering contract {z). 

The acquisition of which depends upon a contingency.— This S. 6 (2). 
sub-section, like the last, is subject to the law with regard to 
wagering contracts preserved by s. 61 (2) (3). 

'* The ciyiHans held that an expectation dependent on a chance Venditio tpH, 
might be sold. . . . The rule itself is correct in principle, and 
might be exemplified by supposing a sale by a pearl fisherman 
of any pearls that might be found in oysters already taken by 
him, and which had thus become his property. Such a contract 
would not be a bargain and sale at common law, but would be 
a valid executory contract, binding the buyer to pay the price, 
even if no pearls were found ; for, as was said by Chief Baron 
Bichards, in Hitchcock v. Giddings (a), " If a man will make a 
purchase of a chance, he must abide by the consequences " (6). 

In the above case the contingency, on which the acquisition of 
the goods by the seller was dependent, was the finding of the 
pearls in the oysters. 

The sale of a chance, as defined above, must be distinguished Goods sold 
from other cases (which also illustrate this sub-section) where ^^*J>^a^vo" 
goods are sold "to arrive" or **on arrival." In the latter class airivaL" 
of cases, the presumed intention is not that the buyer shall take 
the risk, but primd facie that the contract shall be void as against 
both parties if the contingency does not happen. 

The rules applicable to such cases may be thus summarized. 
They are set out more at length by Mr. Benjamin (c) : — 

A contract for the sale of goods to arrive, or on arrival, by a 
pairticular vessel by a certain time, or otherwise, does not, in the 
absence of a contrary intention ((/), import a warranty on the 
part of the seller that the goods shall so arrive : but the contract 
is deemed to be dependent upon the double contingency (e) of 
the arrival, in the ordinary course of navigation, within the time 

(y) Per Bramwell, L.J., in Borrow^ Lord Campbell, in Emhi v. Falling 
mm V. Fr§e (1879), 4 Q. B. D. at p. (1866), 6 E. & B. 659. 



(e) pp. 665, 666, where the i 

(s) Per Hawkins, J., in CarliU y. axe died. 
Carholie Smoke BaU Co.^ [1892] 2 {tP) HaU y. Bawam (1858), 4 0. B. 

Q. B. 484. N. S. 86. 

(«) (1817), 4 Price, 136. {e) Johnson y. M(te(((mfd (1842), 9 

(b) Benj. p. 87. See abo per H. & W, 600, 
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S. 5 (2). limited therefor, if any, of the vessel with the goods contracted 
for (/) on board. 

And the contingency of the arrival of the goods is probably 
fTilfilled by the arrival of the goods contracted for, though not 
consigned to the seller, nor under his control (^); and is not 
fuLfiUtHl by the arrival of similar goods (not being the ones 
oontrat ted for) consigned to third persons (A). 

This on the ground that (in the former case) the seller may 
buy thif goods from the third person ; and also that the seller 
should have guarded against such an impossibility in fact. 

In n contract for the sale of goods to arrive, a stipulation that 
the Rc^Uer shall declare the name of the vessel is a condition 
precedent to the liability of the buyer (t). 

Illustrations. 

1 . A . a^ees to sell B. all the oil on board the T. on arrival, delivery not 
to oxco*:*] a certain date. The T. arrives with the oil later. A. is not 
liable for non-delivery of the oil, nor would B. be bound to accept 
it Aii^mjn V. Prior (1826), R. & M. 406. 

2, A. agrees to sell B. the cargo of 400 tons, per the M., of Aracan 
Wecren'^io rice, provided the same were shipped on his account. The 
M, arriTOS with another description of rice. A. is not liable for non- 
delivery', as the particular description of rice contracted for did not 
amve.' Vermde. v. Weher (1856), 1 H. & N. 311 (A-). 

;l a* a*^es to sell to B. fifty cases of East India tallow, to be paid 
far lorirtoen days after landing, on the safe arrival of the C, then 
alleged to be on her passage. The C. arrives without any tallow. 
A. is liable to B. for non-delivery, as the contract was made contingent 
only on the arrival of the ship, the provision for payment only fixing 
tho timo it the goods arrived. Hale v. Jiawaon (1858), 4 C. B. N. S. 85. 

8. & (3). '^^ seller purports to effect a present sale of fature goods. — 

*■ In relation to things not yet in existence, or not yet belonging 
to the seller, the law considers them as divided into two classes, 
on© of which may be sold, while the other can only be the subject 
of an agreement to sell, of an executory contract. Things not yet 
existing which may be sold are those which are said to have a 
pntenliid existence ; that is, things which are the natural product 
or expected increase of something already belonging to the 
seller. A man may sell the crop of hay to be grown on his field, 
the wool to be clipped from his sheep at a future time . . . and 



(/) And of the quality contracted 
for: r^rtnde v. Weber (1856), 1 H. & 
K. 31 U Sinumd 7, Braddon (1867), 
2 C, B. N. 3. 324. 

{g) FhcMY, Scott (1854), 15 C. B. 

{%) ff<»rw«»v.P«Tt»(1857),2C.B. 
N. S. 611. 



(0 ReuterY, Sala (1879), 4 C. P. D. 
"239; Graves v. Zeg^ (1864), 9 Ex. 
709. 

(At) Of. with this case Simond v. 
Braddon, supra, where a warranty 
was intended ; and in America, Dike 
Y. Reitlinger, 23 Hun. 241. 
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the sale is valid. But lie can only make a valid agreement to sell, s. S (3). 
not an actual sale, when the subject of the contract is some- " 

thing to be afterwards acquired, as the wool of any sheep .... 
that he may buy during the year. ... In an actual sale, the 
property passes, and the risk of loss is in the buyer, while in an 
agreement to sell . . . the risk remains in the seller " (/). 

Mr. Benjamin goes on to show that the agreement will become 
a valid sale if the seller, after the goods come into existence, 
does some act giving effect to the transaction, or if the buyer 
take possession under a licence, that is to say, interventente novo 
actu, " some new act or conveyance to give life and vigour to the 
declaration precedent " (m). 

The law previously to this Act may therefore be simmied up 
as follows : — 
(1.) GK)od8 in potential existence may be presently assigned or 

sold (n). 
(2.) Other future goods cannot be presently assigned or sold 

at law ; but in equity an assignment for value of such 

goods will pass an equitable interest in them when they 

come into existence, if they can then be sufficiently 

identified (o). 
(3.) The property in goods in (1) above, passes when the 

goods "are extant " (n), «.«., in existence. 
(4.) The property in the goods in (2) passes at law when the 

seller does some act of appropriation; or the buyer takes 

possession under a licence {p)» 
Under sub-s. 3, a present sale of future goods is said to 
operate as an agreement to sell only, and no distinction is 
made between one class of future goods and another. But when 
would such an agreement become a sale ; that is, what is the 
time that is to elapse, or the conditions that are to be fulfilled, 
subject to which the property is to pass ? Under ss. 1 and 55, 
the parties may of course make any conditions they please. 
With regard to future goods not having potential existence, there 
seems no reason why the rules previously applicable should not 
continue to apply (being preserved by s. 61 (2)) ; and the property 
would pass by the " novtts actus interveniens " of the seller, or the 

{J) Benj. pp. 82, 83. See Lunn v. Grant D. (3). 
Thwmion (1846), 1 0. B. 379, and {o) TailbyY. Official Meeeiver (\^%%), 

other cases in Benj. ihid, 13 Ap. Ca. 523 ; Jo$eph v. Lyons 

(m) Bacon's Max. reg. 14. (1885), 15 Q. B. B. 280. 

{n) Grantham v. Eawley (1603), (p) Lunn v. ThomUm (1845), 1 0. 

Hob. 132, followed in Fetch v. Tutin B. 379. 
(1846), 16 M. & W. 110; Bac Ab. 
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8. fi (a), buyer's taking possession nnder a licence as already pointed out, 
and the equitable be thus turned into a legal title (y). 

It seems doubtful how far the character of goods as having a 
potential existence would now be recognized on the question of 
the transfer of the property. If it is, the property would pass 
as soon as the goods are '' extant " (r), the contract until then 
being an '' agreement to sell " under this sub-section. 



GooiiivftbiL 6. Where there is a contract for the sale of 
to^tM?*^ specific goods, and the goods without the know- 
ledge of the seller have perished at the time when 
the contract is made, the contract is void. 

a. G» Specific goods are defined in sect. 62 (1). '< Perish" is 

not defined in the Act, but it is apprehended that the goods 
would perish, not only if they were physically destroyed, but 
also had ceased to exist in a commercial sense, i,e,y with their 
identity destroyed («). **As there can be no sale without a 
thing transferred to the purchaser in consideration of the price 
received, it follows that if at the time of the contract the thing 
has ceased to exist, the sale is void. These cases are sometimes 
treated in the decisions as dependent on an implied warranty 
by the vendor of the existence of the thing sold : sometimes 
on the want of consideration for the purchaser's agreement to 
pay the price. Another, and perhaps the true ground, is rather 
that there has been no contract at all, for the assent of the 
parties, being founded on a mutual mistake of fact, was really 
no assent ; there was no subject-matter for a contract, and the 
contract was therefore never completed" (/). 

In cases imder this section ^'it is not so much the impos- 
sibility of performance that is regarded as the original non- 
existence of the state of things assumed by the contracting 
parties as the basis of their contract. The main thing is to 
ascertain, not whether the agreement can be performed, but what 
was in the true intention and contemplation of the parties " (u). 

Cases where the goods sold perish after the contract are dealt 
with in the following section. 

{q) Per Brett, M.R., in Sallas v. Gibson (1838), 8 M. & W. at p. 400. 

Jtobinson (1886), 16 Q. B. D. at p. 291. Qy. whether the word " perishable " 

(r) Grantham y. Hawley (1603), in s. 48 (3) also has this meaning P 
Hob. 132. (0 Benj. pp. 81, 82. 

(a) See per Parke, B., in Barr v. (m) Poll, on 0. (6th ed.) p. 399. 
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Illustration. S. 6. 

A. agrees to sell to B. a efpecifio cargo of goods tlien supposed to be 
on its way from Bombay. At the date of the contract the cargo, 
unknown to both parties, had heated, and had been sold by the master. 
The contract is void. CoiUurier v. Hastie, (1856) 5 H. L. C. 673. 

7. Where there is an agreement to sell specific ^^^, 



goods, and subsequently the goods, without any fault ^ore sale 
on the part of the seller or buyer, perish before the agreement 
risk passes to the buyer, the agreement is thereby 
avoided. 

Cases under this section fall under the principle that from the S. 7. 
nature of the case the parties must be presumed to have contem- 
plated the continued existence of a specific thing. When that 
thing perishes the contract of sale is avoided by virtue of an 
implied condition subsequent excusing performance. Had the 
goods not been specific, the ordinary principle of law would 
apply, i.e., that impossibility of performance would not have 
excused. 

It will be seen from the judgment in Howell v. Coupland{v)y 
that goods are sufficiently specific if they are the produce 
of specific land, though not in existence at the date of the 
contract. It is apprehended that the definition of ''specific 
goods " in sect. 62 (1), does not modify the law on this point. 

** Where, from the nature of the contract, it appears that the 
parties from the beginning must have known that it could not be 
fulfilled, unless, when the time for the fulfilment of the contract 
arrived, some particular specified thing continued to exist, so that 
when entering into the contract they must have contemplated such 
continued existence as the foundation of what was to be done ; 
then, in the absence of any express or implied warranty that the 
thing shall exist, the contract is not to be considered a positive 
contract, but subject to the implied condition that the parties 
shall be excused in case, before breach, performance becomes 
impossible from the perishing of the thing without the default 
of the contractor " {to). 

'' No doubt there is a distinction in the present case [i.e., as 
compared wi£b that mentioned in s. 6], that the potatoes, the 
things contracted for, were not in existence at the time the 
contract was entered into. But can that make any real differ- 
ence in principle ? Supposing the potatoes had been full grown 

(r) (1876), 1 Q. B. D. 268. 

(w) Per Cor. in Tayhr v. Caldwell (1863), 3 B. & S. 826. 
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S. 7. at the time of the contract, and afterwards the disease had come 

anil destroyed them, according to the authorities {x) it is dear 
that the performance would have been excused ; and I cannot 
think it makes any difference that the potatoes were not then in 
exiatence. This is not the case of a contract to deliver so many 
gc?ods of a particular kind, where no specific goods are to be sold. 
II*?re there was an agreement to sell and buy 200 tons out of a 
crop to be grown on specific land, so that it is an agreement to 
, Bell what will be and may be called specific things " (y). 

Withont any fault .... perish before the risk passes to the 
buyer. — "Fault" is defined in s. 62 (1) as "wrongful act or 
deifault," and is also found in ss. 9 (2) and 20. It was defined as 
equivalent to culpable negligence in The Famenoth (2), 

It follows that, when either party is in fault, he is not excused 
from performing his part, and cannot recover damages against 
the other for non-delivery or non-acceptance, as the case may be. 
** FftTilt " aa ITiis section should be read with s. 20, which shows that risk 
tm^rf^^ f ^^ ^^^ ^^^ " which might not have occurred but for" the fault 
rkk. of either party in delaying delivery, attaches to that party. These 

are very wide words, and it would seem that where the buyer 
delays delivery, and the loss might not otherwise have occurred, 
the "risk" spoken of in this section would pass to him, and, 
consequently, the seller would be excused from delivering. 
Siudlarly, if the delay was caused by the seller. The liability 
of either party, it will be observed, is heavier under s. 20 than 
under the present section. Under the latter, the fault must 
apparently be the direct cause of the destruction of the goods. 
Under s. 20, the fault need only be the possible cause ; see notes 
to s, 20, post^ p. 145. 

If the goods perish after the risk passes to the buyer, either 
by virtue of the passing of the property, or by the buyer's having 
agreed to or being compelled to take the risk, the buyer is liable 
for the price under s. 49 without delivery (a). 

Illustrations. 

1. A. agrees to soil B. 200 tons of potatoes, of which the greater part 
is not then sown, from certain lands, at 3/. 10«. a ton. The potatoes 
aro afterwards sown, and are amply suflBcient in ordinary seasons to 
proiluce 200 tons. Before maturity, disease, without the fault of A., 
attacks the crop, and A. is only able to deliver eighty tons. A. is not 
liable to B. for the non-deUvery of the 120 tons, as he only agreed to 
sell 200 tons out of a crop to be grown on specific land. Howell y. 
Coupland (1876), 1 Q. B. D. 258. 

(£) Taylor v. CaldweU (1863), 3 («) (1882), 7 P. D. 207. 

B. ft S. 826 ; Appleby v. Myers (a) See Martineau v. Kitehitig 

{may L- R- 2 C. P. 661. (1872), L. R. 7 Q. B. 436 ; CastU v. 

(//) Per MeUiah, L. J., in HoweU v. • Flayford (1870), L. R. 7 Ex. 98. 
Cmtpland (1876), 1 Q. B. D. 268. 
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2. A. agrees to sell to B. a specific horse on the terms that B. should S. 7. 

try the horse and pay for him at the end of eight days, if satisfactory. 

The horse dies, without B.*s fault, within the time. B. is not liable 
for the prioe of the horse, as the property, i.e., risk, did not pass to him 
unless at the end of eight days he kept the horse. Elphick v. Barnes 
(1880), 5 C. P.P. 321(6). 

3. A. agrees to sell to B. certain specific titlers of sugar at so much 
a hundredweight, to remain at A.'s risk for two months, and to be 
weighed when delivered to the purchaser. After the two months 
the titlers are consumed by fire, without fault of A. or B. B. is 
liable to pay for the sugar, the risk having passed to him (1) [Prob- 
ably] by reason of the passing of the property; (2) At any rate, 
because he took the risk after two months. Martineau v. Kitching 
(1872),L. E. 7 Q.B. 436(c). 

The Price. 

8. — (1.) The price in a contract of sale may be Asoertam- 
fixed by the contract, or may be left to be fixed in 
manner thereby agreed, or may be determined by 
the course of dealing between the parties. 

(2.) Where the price is not determined in accord- 
ance with the foregoing provisions the buyer must 
pay a reasonable price. What is a reasonable price 
is a question of fact dependent on the circumstances 
of each particular case. 

Price is defined in s. 1 (1). g 8 n\ 

Fixed in maimer thereby agreed. — e.g.^ by valuation tinder 
8. 9. But the fixing of the price must not involve a wager, 
otherwise the contract is void {d). For the ascertainment of 
the price when at the option of the seller, see notes to s. 27, 
post, p. 175. 

When the price is to be determined by the course of dealing 
between the parties, it would be determined according to their 
implied contract, as they presumably contract with reference to 
their previous course of dealing. 

As to interest on the price, see notes to s. 54. The price of 
goods sold, duty-paid, may, when the duties have been changed 
since the contract, be increased or decreased, in the interest of 
the seller or buyer, as the case may be, by virtue of the 39 & 40 
Yict. c. 36, 8. 20 (Customs Consolidation Act, 1876). 

(*) C£. Chapman v. WUhers (1888), {d) Brogdm v. Marriott (1836), 3 

20 Q. B. D. 824. B. N. 0. 88 ; Hourke v. Short (1866), 

{e) See alao Castle v. Flaiiford[mO), 6 E. & B. 904. 
L. B. 7 Ex. 98. 
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8- 9 (1)- The above rulee, &c. would be preaerved by s. 61 (2), (3) of 

the Act. 

For the efPect of payment to the true owner of goods sold 
without title, see notes to s. 27, post, p. 175. 
8. 8 (2). A reasonable price. — This sub-section is based upon the rule 

originally laid down, with regard to executed contracts, by 
Acehal v. Levy (d), and, with regard to executory contracts, by 
Jloadley t. McLaine {e). 

The current price of goods at the port of shipment is not 
necessarily a reasonable one, as it may depend on exceptional 
circumstances {d). 

Where the rate of price has been fixed, but the exact calcu- 
lation is impossible by reason of the perishing of the goods, the 
jury must make such estimate as they reasonably can {/). 

Agreement 9. — (1.) Where there is an agreement to sell goods 
^^tioL ^^ t^® terms that the price is to be fixed by the 
valuation of a third party, and such third party 
cannot or does not make such valuation, the agree- 
ment is avoided ; provided that if the goods or any 
part thereof have been delivered to and appropriated 
by the buyer he must pay a reasonable price therefor. 
(2.) Where such third party is prevented from 
making the valuation by the fault of the seller or 
buyer, the party not in fault may maintain an action 
for damages against the party in fault. 

S. 0(1), This sub-section is based upon Thumell y. Balbimie{ff), and 

the proviso upon Clarke v. Westrope (A). 

On the terms. — *' It is not uncommon for the parties to agree 
that the price of the goods sold shall be fixed by yaluers ap- 
pointed by them. In such cases, they are, of course, bound 
by their bargain, and the price when so fixed is as much part of 
the bargain as if fixed by themselves. But it is essential to the 
formation of the contract that the price should be fixed in 
accordance with this agreement; and if the persons appointed 
as valuers fail, or refuse to act, there is no contract in the case 
of an executory agreement, even though one of the parties should 

[d) (1834), 10 Bing. 376. v. Kxtching (1872), L. B. 7 Q. B. at 

[e) Ibid. 482. See in Am. Shealy p. 456. 



V. EdmundB, 49 Am. B. 43. is) (1837), 2 M. & W. 786. 

(/) Per Blackburn, J.,inJfar<ffi«Ji* (h) (1866), 18 C. B. 766. 
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himself be the cause of preventing the valuation («). But if the S. 9 (1). 
agreement has been executed by the delivery of the goods, the 
seller will be entitled to recover the value estimated by the jury, 
if the buyer should do any act to obstruct or render impossible 
the valuation, as in Clarke v. Westrope " (7 ). 

An agreement for a valuation is not a submission to arbitra- 
tion under the Common Law Procedure Act (17 & 18 Vict, 
c. 125, s. 12) (A). 

Cannot or does not make such valuation. — The Act in this 
sub-section does not expressly refer to the case where one party 
has been the cause of the valuer not acting. In such a case, 
however, he would be in "fault," under sub-s. 2, and liable to 
an action for damages. 

If the valuer accepts the employment and makes default, he 
also is liable in damages (/) ; and collusion by the buyer with 
the valuer, would be a fraud (m). 

The valuation, being a personal act, cannot be delegated. 
Accordingly, the buyer will prtmd facte not be liable on the 
valuation of the valuer's agent (n). In such a case the appointed 
valuer " does not" act. 

Provided. — ^This proviso is based upon Clarke v. Westrope (o). 
It is an illustration of the general principle of law, thus 
stated in a leading work (p), as applying to " cases in which the 
special contract, being unperformed, a new contract has been 
implied from the conduct of the parties to pay a remuneration 
commensurate with the benefit derived from the partial per- 
formance." The buyer will be liable to pay a reasonable price 
for the goods which he has accepted under a new implied contract 
under s. 3, ante, p. 19. 

Appropriated. — It is apprehended that the "appropriation," 
though not a technical term like "acceptance," is equivalent 
thereto, and that " appropriation " means a taking to the goods 
by the buyer as owner under s. 35, whether or not he has con- 
simied them. " Appropriate " is defined in Metropolitan Ry, Co, 
V. Fowler {q) as " to take and keep a thing by exclusive right." 

(i) Cooper v. Shutileworth (1856), (1873), L. R. 9 C. P. 67. 

26 L. J. Ex. 114 ; Tuhon v. Viekeri {m) Batterbun/y. Vyae (1863), 2 H. 

(1867), L. R. 4 Eq. 629. & C. 42. 

C;) Benj. p. 90. («) Esi v. Truseott (1887), 2 M. & 

(*) Bos T. Hehham (1866), L. R. 2 W. 386. 

Ex. 72 ; J2<f Dowdy (1885), 16 Q. B. (0) (1856), 18 C. B. 765. 

D. 426. Ip) 2 Sm. L. C. (9th ed.) at p. 34, 

(/) Jenkins v. Beetham (1864), 16 notes to Cutter v. Powell, 

C. B. at p. 187 ; Turner v. Goulden {q) (1893), 62 L. J. Q. B. at p. 657, 
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S. g (1), Illustrations. 

1. A. agrees to sell to B. certain goods on the valuation of C. on 
behalf of A., and D. on behalf of B. C. is ready and willing to value, 
but D. neglects to do so, though he is not hindered by B. C, after 
notice to B., values the goods at 500/. B. is not liable to A. for non- 
acoeptance or non-payment. Thuniell v. Balbimie (1837), 2 M. &"W. 
786. 

2. A., an outgoing tenant, agrees to sell to B., the incoming, the 
hay and straw on the premises on the valuation of C. and D. Before 
the valuation B. consumes the goods. B. must pay the price as 
reasonably estimated. Clarke v. Westrope (1856), 18 C. B. 765. 

8.9(2)* Fault is defined in s. 62 (1), infra, as "wrongful act or 

default." For possible definition, see under ss. 7 {ante, p. 60) 
and 20 (posty p. 146). 

An action for damages. — It is not quite dear whether an 
''action for damages" means an action for preventing the 
valuation, but the phraseology of the sub-section seems to mean 
this. See on this, Thomas v. Fredericks (r). This is according to 
the principle that " Where . . . parties have agreed that some- 
thing shall be done, which cannot effectually be done, unless 
both concur in doing it . . . each agrees to do all that is neces- 
sary to be done on his part for the carrying out of that thing " («). 

Conditions and Warranties. 

10.— (1.) Unless a different intention appears 
from the terms of the contract, stipulations as to 
time of payment are not deemed to be of the essence 
of a contract of sale. Whether any other stipulation 
as to time is of the essence of the contract or not 
depends on the terms of the contract. 

(2.) In a contract of sale " month '^ means prim^ 
facie calendar month. 

, 10 (!}, TTnless a different intention. — One case is provided for by the 
Act in s. 48 (4), infra, where, by virtue of an express condition sub- 
sequent, the seller may repudiate the contract. So, also, under 
s. 55, the parties may expressly agree, e. y., upon a ready money 
bargain, t. e,, that the property shall not pass except on payment 
or delivery {t); or that otherwise punctual payment shall be a 
condition precedent to the transfer of the property. 



SUpulailoiii 
EM to time. 



(r) (1847), 10 Q. B. 775. 

(«) Per Lord Blackburn, in J/iM^Aay 
V. Dick (1881), 6 Ap. Ca. at p. 263, 
quoting Y. B. 9 Edw. 4; Easter 
Tenn^li. 



(t) Per Bayley, J., in Bishop t. 
Shillito (1819), 2 B. & A. 329, n. ; 
Loeschman v. WiUiams (1816), 4 
Camp. 181. 
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StipulationB as to time : These are divided by this section into — S. 10 (i). 
(1.) Stipulations as to time of payment : 
(2.) Other stipulations. 

And both may or may not be " of the essence " of the contract, 
I. e,, conditions precedent. 

Firstly J with regard to stipulations as to the time oi payment, (1) Stipola- 

'*By the law of England, differing in this respect from the ^^^**^ 
civil law, the buyer's default in paying the price will not justify payment, 
an action for the rescission of the contract, imless the right be 
expressly reserved (w). The principle at common law is that 
the goods have become the property of the buyer, and that the 
vendor has agreed to take for them the buyer's promise to pay 
the price. If, then, the buyer fail to pay, the vendor's remedy is 
limited to an action [under s. 49] for the breach of that promise, 
the damages for the breach being the amount of the price 
promised, to which may he added interest " {x) under s. 54. 

And Lord Benman says, in Martindale v. Smith (y) : — " The 
sale of a specified chattel on credit, though that credit may be 
limited to a definite period, transfers the property in the goods 
to the vendee, giving the creditor a right of action for the price, 
and a lien on the goods if they remain in his possession till the 
price is paid. But that default in payment does not rescind the 
contract." 

On this question the following clear exposition of the rationale 
of the law is given by Lord Blackburn (z) : — 

" In an agreement amounting to a bargain and sale, a failure 
in the punctual payment of the price never can literally go to 
the whole consideration for the sale. The property is transferred 
from the moment of the bargain, and with the property the risk. 
The purchaser, therefore, during the interval between the com- 
pletion of the bargain, and the time when he becomes in default, 
is liable to the risk of the loss of the goods. ... If the parties, 
by the terms of their agreement, show an intention to make the 
punctual payment of the price of the essence of the contract, 
they may do so ; but it seems that in such cases the agreement 
does not amount to a bargain and sale, and that, consequently, 
the property and risk remain with the vendor. It is perfectly 
obvious that, in addition to this liability to the risk of loss, . . . 
the buyer may . . . have imdertaken many things besides the 
payment of the price, and, consequently, that the buyer, though in 

(u) See 8. 48 (4). 6 B. & 0. p. 362. 
{x) Benj. p. 763. See per Hoi- (y) (1841), 1 Q. B. at p. 395. 

loyd, J., in Tarling v. Baxter (1827), («) p. 449. 

O. F 
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8. 10(1). 



m Other 
HtipEilatious 
aa to time* 



default as to payment, may have conferred benefit to the yendor 
imder the contract." 

It will be seen from the above extracts that the reasons for the 
rule are : — (1) that the stipulation as to time does not go to the 
whole consideration of the sale ; and (2) delivery may take place 
bofore the time of payment, and the seller is eonsequently relying, 
not on performance by the buyer, but on his promise to pay (a). 

This rule is, with regard to the property in specific goods, 
adopted in this Act (i), following the common law (c). 

But failure in punctual payment may, coupled with other 
facts, e. g,y the buyer's insolvency and his notice thereof to the 
seller, amoimt to an invitation to the seller to rescind the con- 
tract which the latter may accept (d). And such failure without 
insolvency may also show an intention of the buyer's no longer 
to be bound by the contract, and in the same way amount to an 
offer to rescind (e). The application of the rule to the case of 
goods deliverable by instalments is dealt with in s. 31. 

Secondly^ with regard to other stipulations as to time. The 
rtde is thus stated by Mr. Benjamin (/): — **In determining 
whether stipulations as to the time of performing a contract of 
sale are conditions precedent, the Court seeks simply to discover 
what the parties really intended, and if time appear, on a fair 
consideration of the language and the circumstances, to be of the 
essence of the contract, stipulations with regard to it will be held 
conditions precedent." And, as in all cases of conditions, the rules 
in Pordage v. Cole{a\ as to the order of performance of the 
various promises, and the extent of the operation of the con- 
sideration, will apply. 

It may here be mentioned that the Judicature Acts have 
not extended to mercantile contracts the equitable rule as to 
time of performance applicable to contracts for the sale of land (^). 

In some cases, stipulations as to time may amount to words of 
rhscription of the goods sold, and consequently be of the essence 
of the contract under s. 13, e.y., where goods are to be shipped 



(a) See rules in Pordage v. CoU 
(1669), 1 Wms. Saund. 648, quoted 
ixi notes to Cutter v. Powell (1796), 2 
Sm. L. C. (9th ed.) p. 1 ; per Lord 
Sclbome in Mersey y ^e. Co. v. Naylor 
(1884), 9 Ap. Ca. p. 439. 

{h) 8. 18, Rule 1. 

(<?) Per Holroyd, J., in Tarling v. 
Baxter (1827), 6 B. & C. p. 362. 

{d) Morgan y. Bain (1874), L. B. 
10 0. P. 16 ; Ex parte StapUton (1879), 



10 Ch. D. 686 ; Ex parte Chaltners 
(1873), 8 Ch. Ap. 289. 

{e) Withers v. Pegnolde (1831), 2 
B. & Ad. 882 ; Merseg, ^. Co. v. 
Naylor, supra. 

if) P- ^S3, approved per Folger, 
J., in Higgins v. Delaware Ry. Co., 
60 N. Y. 657. 

{g) Per Cotton, L.J., mUeuterY, 
Sala (1879), 4 0. P. D. at p. 249. 
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within a particular time. See the notes to that section, post, 8. 10 (1). 
p. 88. " 

Other cases are of contracts providing that a declaration shall 
be made by the seller to the buyer within a particular time of 
some fact on which the latter relies to enable him to act, as, 
e. ^., to go into the market to resell the goods. An instance is 
where the seller has to declare the particulars of the shipment, 
or the date of the bill of lading, or the name of the vessel (h), 
"In mercantile contracts," says Thesiger, L. J. (t), "like the 
present, the making within a given time of a declaration or 
declarations upon which the buyer may act, is an essential 
feature of such contracts." 

So, also, the date of the bill of lading of goods to be shipped 
may be a condition (k). 

For contracts of sale of goods " to arrive " within a particular 
time, see notes to s. 5 (2), antCf p. 55. 

Month. — The same meaning is given to "month" in the 8.10(2). 
Interpretation Act, 1889 (52 & 53 Vict. c. 63), s. 3. 

"The word 'month,' although at common law it generally 
means a lunar month, is in mercantile contracts understood to 
mean a calendar month (/). And the Court will look at the 
context iQ all cases to see whether a calendar month was not 
intended, and if so, will adopt that construction" (m). 

Illustrations. 

1. A. sells to B. six stacks of oats to be paid for on a particular day. 
B. does not pay on that day, but tenders the price two d^s afterwardis. 

A. refuses tne money, and afterwards sells the oats. He is liable to 

B. in trover, as the contract still exists, and A.*8 lien is gone by B.*s 
tender. MartindaU v. Smith (1841), 1 Q. B. 389. 

2. A. agrees to sell B. 5,000 tons of steel, deliverable 1,000 tons 
monthly, and each instalment to be paid for within three days after 
receipt of shipping documents. A. in the first month delivers only 332 
tons, and 260 tons in the early part of the next month. A. then 
becomes insolvent, and B. refuses to pay for the instalments delivered, 
whereupon A. refuses further deliveries. A. is liable to B. for non- 
delivery, as, payment by B. for each instalment not being a condition 
precedent to the delivery of that instalment, there is no intention that 
it should be a condition precedent to the delivery of the residue. 
Mersey Steel and Iron Co, v. Naylor (1884), 9 App. Gas. 434. , 

3. A. agrees to sell B. 300 tons of nee to be ^pped in March ~ 

or 

(A) JUuUr V. Sola (1879), 4 0. P. M. & W. 473 ; Reg, v. ChawUm 

D. 239; Qravci v. L«gg (1854), 9 (\U\),l(^^,2i1',Hartx. MiddUtm 

Ex. 709. (1846), 2 C. & K. 9. 

(t) Beuter v. SaUt, supra, at p. 246. (m) Simpson v. Margitson (1847), 

(*) Gathwne v. Adams (1862), 12 11 Q. B. 23; Wehh v. Fairmaner, 

C. B. N. S. 660. supra; Lang v. GaU (1813), 1 M. & 
(/) Webb Y. Fairmaner (1838), 8 S. Ill; Benj. p. 686. 

p2 
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S. 10 (2). April at a partdcular place. B. resells. All but a yery small portion 

— — — of the rice is put on board in February. Having regard to (1) the 

express stipulation amounting to a description of the goods ; (2) the 
fact that B. might reasonably require to know when to expect dehvery 
io as to be ready with funds for payment ; and (3) the fact that B. was 
bound to third persons by contract to deliver the rice, the stipulation 
as to the time of shipment is a condition precedent to B.'s liability to 
accept the rice. Bowes v. Shand (1877), 2 App. Cas. 455. 

4. A. sells B. goods by auction, one of the conditions of sale being 
that the goods shall be taken away within three days, otherwise the 
deposit to be forfeited and the goods resold. B. does not clear the 
p)ods within the time, but comes shortly afterwards to do so. A. had 
m the meantime delivered the goods to C. A. is liable for non-delivery, 
an there was no condition precedent binding on B., as B.'s default was 
oiily a partial breach of tne consideration. Wool/e v. Home (1877), 2 
a B. D. 355. 

5. A. agrees to sell to B. 2,000 tons of rails to be shipped to 
Philadelphia, payment to be made in exchange for the bill of lading, 
and it is stipulated that the bill shall be forwarded to B. in time to 
reach him before the arrival of the ship, or before charges are incurred 
by him in respect thereof on landing. This stipulation as to time is not 
of the essence of the contract, as it does not go to the whole considera- 
tion for B.*s promise to accept and pay for the goods. Per Brett, M.R., 
in Sanders v. McLean n883), 11 Q. B. D. at p. 336. 

6. A. agrees to sell to B. 300 bales of wool, to be shipped with all 
dispatch in a particular month, and the name of the vessel to be 
declared by A. on shipment. The wool is unsaleable bv B. unless he 
receives notice of shipment. B. is not liable to accept the wool unless 
(1) it is shipped with all dispatch in the month named; and (2) the 
name of the vessel be declared. Oraves v. Legg (1854), 9 Ex. 709 (n). 

11. — (1.) In England or Ireland — 
(a) Where a contract of sale is subject to any condi- 
tion to be fulfilled by the seller, the buyer may waive 
the condition, or may elect to treat the breach of 
6uch condition as a breach of warranty, and not as 
a ground for treating the contract as repudiated. 

S. ii (1) (fl). In England or Ireland. — For the law in Scotland, see sub-s. (2), 
posty p. 76. 

Warranty is defined in s. 62 (1) of this Act. ** Condition " is 
not 80 defined in the Act, but appears by implication, from ss. 1 1 
and 62 (1), to be an essential term, a breach of which entitles the 
buyer to reject the goods, and treat the contract as repudiated. 
The definition is in accordance with the previous law (o). The 
definition of warranty is based upon the celebrated judgment 
of Lord Abinger in Chanter v. Hopkins {p)^ in which he protested 
against confounding warranty with condition. Both are parts of 



"Wh^n con- 
dition tg bo 
treated as 
wsirontj. 



(fi) See Seuter v. Sala (1879), 4 C. 
F. D. 239. 



(o) See per cur. in Behn v. Bumm 
(1863), 3B. &S. 761. 

(p) (1838), 4M. ftW. 399. 
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the contract; but the latter is fundamental and essential, the s. 11 (1) (a), 
former only collateral ; but both are more than mere representa- 
tions, not forming part of the contract at all. See on this dis- 
tinction, the notes to clause (b), infra, p. 70. 

The buyer may waive the condition, or may elect— Sub-s. (1), 
clause (a), deals with voluntary acts of the buyer with reference 
to conditions to be performed by the seller. Clause (c), on the 
other hand, deals with the compulsory election of the buyer. The 
buyer under this clause, then, has two courses open to him if he 
does not rely upon the non-performance of the condition, viz. : — 

(1.) To waive the condition : or 

(2.) To elect to consider it only as a warranty. 

If he relies upon the condition, he may, of course, in addition 
to any other defence, recover the price paid, as on a considera- 
tion which has wholly failed, under s. 54 (q). 

Having regard to the wording of this clause as compared with Waiver 
clause (c), the buyer being allowed an alternative, i.e., of waiver (^^P'^®*')- 
or election, it seems probable that by "waiver" an express 
or voluntary waiver is meant. The waiver necessarily implied 
from a prevention of the performance of the condition, &c., as 
being a legal excuse of non-performance, would seem more 
logically to fall under sub-s. (3), and these cases are accordingly 
there discussed, post, p. 77. 

With regard to the waiver under this clause, " no authority is 
needed for the proposition that the party, in whose favour the 
condition has been imposed, may expressly waive it " (r), as the 
maxim, Quilihet renunciare potest juri pro se introducto, applies. 

The buyer's election " to treat the breach of the condition as a Election to 

breach of warranty," means that he has elected not to repudiate ^^ ^^j_ 
*^ ■*' warranty, 

the contract, but to accept the goods. On this Mr. Benjamin 

says («) :— 

" The buyer will also lose his right of returning [». e., reject- 
ing] goods delivered to him under a [condition] of quality, if he 
has shown by his conduct an acceptance of them. . . . This does 
not constitute an abandonment of his remedy by cross action, 
or his right to insist in defence upon a reduction of price." 

Having, then, shown his election by an acceptance of the goods, 
defined in ss. 34 (1) and 35, the buyer has the remedies defined 
in 8. 53, q. v, (t). 

" The second proposition, that the buyer may, after receiving 
and accepting the goods, bring his action for damages, in case 

(q) Heilhutt v. Hickton (1872), L. («) p. 946. 

R. 7 C. P. 438. (0 See also Benj. p. 940. 

(r) Benj. p. 547. 
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d. n 0) (&)■ ^^® quality is inferior to tliat warranted by the seller, needs no 
authority. It is taken for granted in all the cases, there being 
nothing to create an exception to the general rule, that an action 
for damages lies in every case of a breach of a promise made by 
one man to another for a good and valuable consideration " (t«). 

Illusteations. 

1. A. agrees to sell to B. a quantity of Calcutta linseed, tale quale, 
A. deUvers linseed containing such an admixture of foreign seeds as 
to destroy the distinctive character of Calcutta linseed. B. resells the 
linseed as such. B. has elected to treat A.'s breach of condition only 
as a breach of warranty that the seed was Calcutta linseed. Wieler v. 
Bchilizzi (1856), 17 C. B. 619. 

2. A. agrees to sell to B. fifty-eight bales of prime singed bacon at 
68«. a hundredweight, to be paid for by bill. The bacon delivered is 
tainted. B. inspects the bacon and gives a bill for the price. B. has 
Jiccepted the bacon, and elected to sue A. on a warranty that the bacon 
was as described. Yates v. Pym (1816), 6 Taunt. 446. 

3. A. agrees to sell to B. by sample a quantity of shoes for the use 
of the French army. B. inspects tne shoes and pays for them. On 
delivery in France they are found in many cases to contain paper in 
the soles. This defect could not be discovered by mere inspection or 
otherwise than by cutting open the soles. B.'s inspection, being 
inefficacious, was no acceptance, and consequently no election to rely 
upon a breach of warranty ; and B. may relv upon A.'s breach of 
oondition, and reject all the shoes and recover the price paid. Heilhutt 
V. Hickson (1872), L. E. 7 C. P. 438. 

(b) Whether a stipulation in a contract of sale is 
a condition the breach of which may give rise to a 
right to treat the contract as repudiated, or a war- 
ranty the breach of which may give rise to a claim 
for damages, but not to a right to reject the goods 
and treat the contract as repudiated, depends in 
each case on the construction of the contract. A 
stipulation may be a condition though called a 
warranty in the contract. 

S, 11 (1) (b). On the question whether a stipulation in a contract is a 

warranty, a condition, or a mere representation, the Court, in 

Behn v. Bumess (v) (which is rightly considered to bo the locu8 

filassicus on the subject), stated the law as here summarized (tr) : — 

(1.) A representation (t. e,y a statement or assertion made by 

one party to the other before or at the time of the 

contract of some matter or circumstance relating to it, 



(ti) Benj. p. 942. 

(i;) (1863), 8B. &S. 751. 



(w) See (more at laige) Benj. 
pp. 543—545. 
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and whether or not contained in a written docnment) S. 11 (l) (b). 
may be either — 

(a) A mere representation, having no effect except 

by way of foaud, or in certain classes of contract, 
eiA e.g,y insurance : or 

(b) A substantive part of the contract (ar). 
(2.) If it be the latter, then it may be either — 

(a) A condition : or 

(b) A warranty or independent agreement as defined 
in s. 62 (1). 

This clause of the sub-section lays down the rule that the 
question "warranty or condition?" depends upon the construc- 
tion of the contract, without regard to the use of the term 
"warranty." It must be read subject to the limitation upon 
the buyer's rights contained in clause (c), post^ p. 73. 

The intention of the parties " cannot depend on any formal 
arrangement of the words, but on the reason and sense of the 
thing as it is to be collected from the whole contract *' (y) ; and 
the question of intention is to be determined ** by the application 
of common sense to each particular case ; to which intention, when 
discovered, aU technical forms of expression must give way" (z). 

That the particular term employed is immaterial is apparent 
when it is considered that there is no substantial difference 
between a contract for goods of a specified quality, and a con- 
tract for goods warranted to be of such quality ; in both cases 
the whole consideration for the buyer's promise to accept and 
pay is the seller's promise to supply goods of the quality con- 
tracted for. In all cases the ordinary rule applicable to condi- 
tions governs the contract, the question being whether the 
seller's promise "goes to" the whole consideration for the 
buyer's. The subject is dealt with at large in the notes to 
Pordage v. Cole (a), and Cutter v. Powell {b), to which the reader 
is referred. 

Bo wen, L.J., makes, in this connection, the following pregnant 
remarks in his judgment in Benisen v. Taylor^ Son 8^ Co, (c) : — 

'* When a contract is entered into between two parties, every 
representation made at the time of the entering into the contract 
may be or may not be intended as a warranty, or as a promise 
that the representation is true. Where the representation is not 
contained in the written document itself, it is for the jury to say 

(x) It may be, however, tfalit the v. Allimon (1808), 10 East, 295. 
common law rule as to a representa- (z) Per cur. in Stovers y. Curling 

tion being necessarily a part of a (1836), 3 B. N. 0. 355. 
oontraot is abrogated. The question (a) (1669), 1 Wms. Saund. 548. 

is discussed under s. 61 (2), q. v. {b) (1795), 2 Sm. L. C. (9th ed.) 1. 

(y) PerLord£ll0nboroughinJ2i/<7At^ {c) [1893] 2 Q. B. 280, 281. 
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B* U (I) (bi. whether the real representation amounted to a warranty 

But when you have a representation made in a written document, 
it is obviously no longer for the jury, but for the Court, to decide 
whether it is a mere representation, or whether it is what is called 
(I admit not very happily) a * substantive part of the contract,' that 
Is, a part of the contract which involves a promise in itself. It 
might be necessary to take the opinion of the jury on matters 

of fact which would throw light on the construction But, 

assuming the Court to be of opinion that the statement made 
amounts to a promise, or, in other words, a substantive part of 
the contract, it still remains to be decided by the Court, as a 
matter of construction, whether it is such a promise as amounts 
merely to a warranty the breach of which would sound only in 
damages, or whether it is that kind of promise the performance 
of which is made a condition precedent to all further demands 
under the contract by the person who made the promise against 
the other party — a promise the failure to perform which gives 
to the opposite party the right to say that he will be no longer 

bound by the contract There is no way of deciding that 

question except hy looking at the contract in the light of the sur- 
rounding circumstances, and then making up one*s mind whether 
the intention of the parties .... will best be carried out by 
treating the promise as a warranty sounding only in damages, 
or as a condition precedent by the failure to perform which the 
other party is relieved of his liability. In order to decide this 
question of construction, one of the first things you would look 
at is, to what extent the accuracy of the statement — the truth of 
what is promised — would be likely to affect the substance and 
foundation of the adventure which the contract is intended to 
carry out. Then, again, it might be necessary to have recourse 
to the jury." 

Illusteattons. 

1. A. agrees to sell to B. 300 bales of wool, to be shipped with all 
dispatch, and to be delivered at 0. in a particular month, the name of 
the vessels to be declared as soon as the wool was shipped. A. knows 
that the wool is bought for re-sale by B., and both parties also know 
that wool fluctuates greatly in price, and is unsaleable until the names 
of the vessels in which it is shipped are declared. A. makes an 
imreasonable delay in declaring the names of the vessels, and in the 
meantime the wool greatly falls in price. B. refuses to accept the 
wool on arrival. B. is justified in so doing, as under the circum- 
stances the declaration of the names of the vessels was a condition. 

B. would also be justified in refusing had the goods not been shipped 
with all dispatch. Oraves v. Legg (1854), 9 Ex. 709. 

2. A. agrees to sell to B. as many of A.'s gas coals of a specified 
quality as B.'s steam vessel could carry during nine months from S. to 
li. A. ships inferior coal during a number of shipments, and also 
makes an imreasonable delay m those shipments. Neither A.'s 
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express promise to supply proper coal, nor his implied one to use due S. 11 (1) (b). 

diligence in shipment, are conditions, as a partial breach by A. was 

not under the circumstances a frustration of the contract, and B. 
cannot repudiate. Joitassohn v. Young (1863), 4 B. & S. 296. 

3. A. agrees to sell and ship to B. at P. 2,000 tons of rails at 82«. a 
ton, payment to be made in exchange for the bill of lading, and A. 
engages to forward the bill of lading to B. in time to allow B. to send 
it on to meet the arrival of the goods, or before charges are incurred 
by B. in respect thereof. Neither stipulation is a condition to be 
performed by A., but only a warranty, as the delay in forwarding the 
bill might be very little, and the charges incurred might be very small, 
and the value of the cargo being great, the seller's breach would not 
go to the whole consideration for B.*8 promise to accept and pay. Per 
Brett, M.R., in Sanders v. McLean (1883), 11 a B. D. at p. 336. 

(c) Where a contract of sale is not severable, and 
the buyer has accepted the goods or part thereof, 
or where the contract is for specific goods, the pro- 
perty in which has passed to the buyer, the breach 
of any condition to be fulfilled by the seller can 
only be treated as a breach of warranty, and not as 
a ground for rejecting the goods and treating the 
contract as repudiated, unless there be a term of 
the contract express or implied to that effect. 

By this clause the buyer (in the absence of a special term to S. 11 (i) (o). 
the contrary (d)) must treat the breach of a condition only as a 
breach of warranty in two cases, viz. : — 

(1.) If he has accepted part of the goods under an entire 
contract : 

(2.) After a sale of specific goods. 

In both cases the buyer " is compelled *' to treat the condition 
as a warranty under s. 53 ; and his rights are as stated in that 
section. 

Firstly y with regard to part acceptance under an entire con- (i) Aocept- 
tract. As to these contracts, see ss. 30, 31. " Acceptance " is anoe under 

An ahutv) 

here, as in clause (a), used in the sense of s. 35, not of s. 4. contract. 

" Where the contract is entire, as in Giles v. Edwards («), 
and the buyer is not willing to accept a partial performance, 
he may reject the contract in to to, and recover back the price. 
But if he has accepted a partial performance, he cannot after- 
wards rescind the contract, but must seek his remedy in some 
other form of action " (/). 

(<Q As to this, Bee Towers v. Barrett [e) (1797), 7 T. E. 181. 

(1786), 1 T. E. 133; Bannerman v. (/) Benj. p. 398. 

WhiU (1861), 10 0. B. N. S. 844, 
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fi. n (1) (e). The principle is that the buyer "by not repudiating the con- 
tract has affirmed it " (y). " If I bargain for the purchase of ten 
horses . . . and the seller delivers only nine, I may say to him : 
*I will not accept them; my bargain was for ten.' But if, 
instead of so doing, I take the nine horses and use them, that 
which was at one time a condition precedent by my conduct has 
become no condition precedent " (A). The same rule would apply 
to conditions of quality, &c. 

"Where a person has received part of the consideration for 
^ , which he entered into the agreement, it would be unjust that, 

because he has not had the whole, he should therefore be per- 
mitted to enjoy that part without either payment or doing any- 
thing for it. Therefore, the law obliges him to perform the 
agreement on his part, leaving him to his remedy to recover 
any damages he may have sustained in not having received the 
whole consideration. . . . When that appears, it is no longer 
competent for the defendant to insist upon the non-performance 
of that which was originally a condition precedent ; and this is 
more correctly expressed than to say it was not a condition 
precedent at all''(t). So, also, "he may have the benefit of 
the breach of contract, if any, in reduction of the amount 
claimed "(A;). 

The Act says, it must be noticed, "part of the goods," not, as 
stated in some of the cases (/), " a substantial part." 

But the buyer, though compelled to treat a breach of condition 
as a breach of warranty, as explained in s. 53, may, under the 
latter section, in some cases exercise rights closely analogous to 
a right of repudiation, as when he is able to defend the seller's 
action for the price to the whole extent of the price, as in Poulton 
V. Lattimore {m). On this point, see notes to s. 53 (1) (a), post. 

This sub-section should also be read in connection with s. 54. 
Under that section the buyer, having paid the price, may recover 
it when the consideration for the payment has wholly failed, as, 
e,ff., where there is a breach of the seller's condition under s. 12, 
and the buyer has been evicted (w); or where there is a complete 
difference of substance between that of the goods contracted for 



{ff) Per Channell, B., in TFTiite v. 
Beeton (1861), 7 H. & N. 42. 

(A) Per Bramwell, B., ibid. See 
on this, 8. 30 (1). 

(t) Per cur. in Graves v. Ze^g 
(1854), 9 Ex. 709. See also Benj. 
p. 546. 

{k) Percur.inPk«<v.i)<M(7t<f(1866), 
34 L. J. Q. B. 127. 



{t) See Behn v. Bumesa (1862), 3 
B. & S. 761,and-E/fenv. 7bp/?(1851), 
6 Ex. 424. 

(m) (1829), 9 B. & C. 259. See 
notes to Cutter T. Fiowell (1796), 2 8m. 
L. 0. (9th ed.) 1. 

(») I!iehholzY.Banni$ier{lB6i), 17 
0. B. N. S. 708. 
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and those delivered (o), within the meaning of the rule laid S. 11 (1) (o). 

down in Kennedy v. Panama Mail Co. {p). See notes to s. 54, 

poet. 

Secondly^ with regard to sales of specific goods. "If a specific (2) Sale of 
thing has been sold with a warranty of its quality, under such !^^ ° 
circumstances that the property passes by the sale, the vendee 
having been thus benefited by the partial execution of the 
contract, and become the proprietor of the thing sold, cannot 
treat the failure of the warranty as a condition broken (unless 
there is a special stipulation to that effect in the contract (y) ), 
but must have recourse to an action for damages (r) in respect 
of the breach of warranty " («). 

** Where the property in goods has passed to the buyer uncon- 
diiionally^ the law gives him no right to rescind the contract in 
the absence of an express stipulation to that effect, and the pro- 
perty therefore remaining in him he is bound to pay the price, 
even if he reject the goods which still remain his. His proper 
remedy is, therefore, to receive the goods, and to exercise the 
rights explained [in s. 53]. . . . The cases in which it has been 
held that, on the sale of a specific chattel, the buyer's remedy is 
confined to a cross-action, or to a defence by way of reduction of 
the price, are all cases of the hargain and sale of a special chattel 
unconditionally f when, consequently, the property had become 
vested in the buyer " (/). 

A similar statement will be found in Street v. Blay (ti). 

Illustkattons. 

1. A. agrees to sell to B. by sample a number of ba^ of rice at a 
price per pound. B. examines the bulk and finds it inferior to sample, 
and afterwards attempts to sell it. B., having accepted the goods, 
must pay for them (but may sue A. for breach of warranty that the 
goods should be according to sample). Parker v. Palmer (1821), 
4 B. & A. 387 (a;). 

2. The facts being otherwise as in Illustration 1, ante, page 72, B. 
accepts part of the wool. B. must pay the price, but may sue A. for 
breach of warranty, that the names of the vessels should be declared, 
and that the wool should be shipped with all dispatch. Per cur. in 
Graves v. Legg (1854), 9 Ex. 709. 

3. A. agrees to sell to B. fifteen sacks of flour of a particular 
quality. B, pays the price. B., on dehvery, uses half a sack, and 

(o) Oompertz v. Bartlett (1853), 2 (<) Per cur. in Behn y. Bumesa 

£. & B. 849. (1862), 3 B. & S. at p. 755. 

(p) (1867), L. B. 2 Q. B. 580, (/) Benj. pp. 934, 936. 

687. («) (1831), 2 B. & Ad. 456, 462. 

{^) SeeBannermanT, White {IS61), {x) See also Chapman v. Morton 

10 0. B. N. S. 844. (1843), 11 M. & W. 534. 

(r) See on this, s. 53 (1). 
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S. U (1) (o). ^on complains of the quality, and then uses two more. B. cannot 

^- — repudiate the contract and recover the price paid. Hamor v. Groves 

(1855), 15 C. B. 667. 

4. A. agrees to sell to B. cinq foin seed warranted to be good new 
growing seed. After delivery the seed is examined by an expert, and 
shown not to be good growing seed ; but B. sows part and sells the 
residue. The seed proves wholly unproductive. B., though he cannot 
repudiate the contract ui toto, may treat the breach as a breach of 
warranty, t. f., show, as an answer to A.*s action for the price, that 
the seed was wholly worthless. Poulton v. Lattimore (1829), 9 B. & 0. 
259. 

5. A. sells to B. a specific horse for 90/. (which B. pays), and warrants 
him sound. The horse is unsound. B. cannot return the horse and 
recover from A. the 90/. Gompertz v. Denton (1832), 1 C. & M. 207. 

6. A. sells B. a specific horse for 43/. warranted soimd. The horse 
is unsound. B. cannot return him to A., but may, in an action by 
A. for the price, give evidence of unsoundness in reduction of the 
price on the ground of a breach of warranty. Street v. Blny (1831), 
2 B. & Ad. 456. 

7. A. agrees to sell B. by sample a quantity of hops at a price to 
depend on weight, and it is expressly stated by B. that he would not 
contract if sulphur had been used in the cultivation of them. In fact, 
sulphur had been used. The goods otherwise correspond with the 
sample on delivery, and are weighed and their price ascertained. B. 
accepts the hops. B. is not bound to pav for tnem, as there was an 
express condition that the contract should be null and void if sulphur 
was used. Bannerman v. White (1861), 10 C. B. N. S. 844 (y). 

(2.) In Scotland, failure by the seller to perform 
any material part of a contract of sale is a breach 
of contract, which entitles the buyer either within a 
reasonable time after delivery to reject the goods 
and treat the contract as repudiated, or to retain 
the goods and treat the failure to perform such 
material part as a breach which may give rise to a 
claim for compensation or damages. 

Si U (2). This sub-section re-enacts the 19 & 20 Vict. c. 60, s. 5 (the 

Mercantile Law Amendment (Scotland) Act, 1856), which is re- 
pealed by this Act. (See s. 60, and schedule of repealed enact- 
ments.) 

(3.) Nothing in this section shall afPect the case 

of any condition or warranty, fulfilment of which 

is excused by law by reason of impossibility or 

otherwise. 

8, u (S), By reason of impossibility or otherwise.— This sub-section 



(y) This case may also be treated as one of an essential misrepresentation 
of fact excluding consent : see s. 61 (2). 
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excepts from the operation of the preceding two sub-sections S. 11 (3). 
conditions and warranties the performance whereof is by law 
excused by reason of — 

(1.) Impossibility: 

(2.) Other reasons. 

With regard to (1), antecedent and subsequent impossibility (i) Impossi- 

in fact, by reason of the perishing of specific goods, is dealt with ^^*y- 

in sects. 6 and 7. See the question of impossibility discussed by 

Prof. Pollock (z) and Mr. Benjamin (o). Under the same head 

may fall impossibility caused by events expressly or impliedly 

provided for in the contract as grounds of excuse, t. «., as forms 

of discharge, like the " excepted risks " of charterparties {b). 

With regard to (2), which deals with other grounds of (2) Other 

excuse admitted by law. Under this head would seem to fall firro'^^ o* 

- *^ excuse. 

cases of — 

(1.) lUegaHty: 

(2.) Implied waiver. 

With regard to illegality, see Prof. Pollock (c) and Mr. 
Benjamin {d). 

As regards waiver, express waiver is dealt with in clause (a). Waiver 
ante, p. 69 ; and perhaps the term " waiver " there employed (implied), 
may also include implied waiver. But it is convenient, and 
perhaps more logical, to consider such cases under the present 
sub-section, which speaks of lefful excuses for non-performance. 

On the subject of implied waiver Mr. Benjamin says (e) : — 

" The necessity for performing a condition precedent may be 
waived by the party in whose favour it is stipulated ... by the 
implication resulting from his acts or conduct. This waiver is 
implied in all cases in which the party entitled to exact per- * 
formance either hinders or impedes the other party in fulfilling 
the condition, or incapacitates himself from, performing his own 
promiBe, or absolutely refuses performance, so as to render it 
idle or useless for the other to fulfil the condition ... If a man 
offer to perform a condition precedent in favour of another, and 
the latter refuse to accept the performance, or hinder or prevent 
it, this is a waiver, and the latter's liability becomes fixed and 
absolute. As long ago as 1787, Ashurst, J., in delivering the 
opinion of the King's Bench, in Hotham v. East India Co, (/), 

(2) On Contraota (5th ed.), pp. 379 (e) On Contracts (5th ed.), pp. 347 

et teq. et teq, 

(a) pp. 552 et seq. {tt) Bk. 3, oh. 3. 

{b) See J)e OUaga v. West Cumber' {e) p. 547, where a long list of 

Umd Iron Co, (1879), 4 Q. B. D. 472. cases is cited. 

(/) 1 T. E. 646. 
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B. 11 (a), said, that it was evident from oommon sense, and therefore 
" needed no authority to prove it, that if the perfonnance of a 
condition precedent by the plaintiff had been rendered im- 
[lOBsible by the neglect or default of the defendant, " it is equal 
to performance (^). On the same principle, a positive absolute 
refusal by one party to carry out the contract, or his conduct in 
incapacitating himself from performing his promise, is in itself 
a complete breach of contract on his part, and dispenses the 
other party from the useless formality of tendering performance 
of the condition precedent. . . . But a mere assertion that the 
party will be unable or will refuse to perform his contract, is not 
saffident : it must be a distinct and unequivocal refusal to per- 
form the promise (A), and must be treated and acted on as such 
by the party to whom the promise was made ; for if he after- 
wards continue to urge or demand compliance with the contract, 
it is plain he does not understand it to be at an end " (t). 
There are, therefore, two groimds of implied waiver, viz. : — 
(1.) Prevention by the other party of the performance of the 

condition : 
(2.) Dispensation with its performance, as when the party 
entitled to performance of the condition renounces, or 
makes himself unable to perform, his own part of the 
contract. 
These are instances of the general rule applicable to contracts 
generally. 

Illtjstbations. 

1. B. a^ees to buy of A. a digging machine, provided it fulfilled 
the condition of being capable of excavating a certain quantity of clay 
in a given time upon a properly opened-up face in a railway cutting. 
E. is to open up the face, but fails to do so, though repeatedly 
roquested by A. B. must pay for the machine without the test, as 
he has impliedly waived tne performance by A. of the condition. 
Miickay v. Dick (1881), 6 Ap. Ca. 251. 

2. A. agrees to make and sell to B. 3,900 tons of railway chairs 
deliverable at certain places at various times, and to be paid for one 
month after delivery. A. delivers, and B. accepts, 1,787 chairs, but as 
to the residue, B. tells A. that he will not want any more. A. is ready 
and willing to manufacture and deliver the balance of the chairs, but 
in fact does not manufacture them after B.'s refusal, which is never 
i^tracted. A. is entitled to recover damages against B. for his non- 
acceptance of the chairs, as the condition mat A. should be ready and 

(^) This principle is as old as the p. 638. 
Y. B., 9 Edw. 4, E. T. 4a. (i) Benj. p. 648. See also per 

(h) The latter clause was quoted Maule, J., in Sands y. Clarke (1849), 

v,'ith. approval hy the 0. A., in Gueret 8 0. B. at p. 762, citing Maym^i Cote 

V. Audouy (1893), 62 L. J. Q. B. at (1596), 6 Co. Bep. 26m. 
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Trilling to deliver them was waived by B. by his implied offer to A. S. 11 (3). 

(which A. accepted) to rescind the contract. Cort v. Amhergate Bail- 

way Co, (1851), 17 Q. B. 127 {k), 

3. A. agrees to sell to B. a third interest in a cargo of tea of a 
certain description on arrived at C, and to be paid for after delivery. 
Before the arrival of the ship at 0., B. refuses to accept the tea and to 
be bound by the contract, and does not withdraw the refusal. B. has 
waived the condition ot delivery to be performed by A., and is liable 
for a non-acceptance of the tea. Ripley v. McClure (1849), 4 Ex. 345. 

12. In a contract of sale, unless the circumstances impUed 
of the contract are such as to show a different astTi^ric. 
intention, there is — 
(1.) An impKed condition on the part of the seller 
that in the case of a sale he has a right to 
sell the goods, and that in the case of an 
agreement to sell he will have a right 
to sell the goods at the time when the 
property is to pass : 
(2.) An implied warranty that the buyer shall 
have and enjoy quiet possession of the 
goods : 
(3.) An implied warranty that the goods shall be 
free from any charge or incumbrance in 
favour of any third party, not declared or 
known to the buyer before or at the time 
when the contract is made. 

The effect of sub-s. (1) is to remove any doubt, if such existed S. 12 (l). 
after the decision in Eichholz v. Bannister (/), in relation to the 
existence of an implied ** warranty of title " on the sale of per- 
sonal chattels. It was well settled that in an executory agree- 
ment, the seller impliedly warranted his title in' the goods which 
he proniised to sell (m) ; but, prior to the decision in Eichholz v. 
Bannister {n)t it is undoubtedly true that the opinions of judges (o) 
and of teart- writers {p) gave support to the proposition that on a 

(k) 8ee also Oueret v. Audouy (1893) , (o) See, ia particnlar, the elaborate 

62 L. J. Q. B. 633. opinion of Parke, B., in Morley v. 

(0 (1864), 17 0. B. N. S. 708 ; 34 Attmborough (1849), 3 Ex. 600. 
L. J. 0. P. 106. (p) See Co. Lltt. 102 (a) ; Noy's 

(m) B^ij. p. 622. Maxims, 42. 

(«) Vtdesuprm^ 
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8. 12 (1). sale of a cliattel, the seller, by the mere act of sale, does not 
~ assert that he is owner of the goods sold, or, in other words, 
warrant his title thereto. 

The history of the subject is thoroughly discussed and the 
authorities reviewed by Mr. Benjamin (^), who comes to the 
conclusion that, as the result of the decision in Eichholz y. 
Bannister (r), the alleged common law rule has been altered, 
and that in all cases there is a warranty of title, ** unless it be 
Hhown by the facts and circumstances of the sale that the seller 
did not intend to assert ownership, but only to transfer such 
interest as he might have in the chattel sold " (*). The first 
clause of sub-s. 1 adopts the opinion thus expressed. 

TTnless the circumstances show a different intention, t. «., an 
intention to negative the implication. As, for example, when 
the seller, expressly or by implication, sells only such title as he 
has {t), A particular instance is a sale by a sheriff, who is only 
bound on an implied warranty that he is not aware of any defect 
of title (m). And this latter warranty, it is submitted, applies 
universally to cases where the seller is selling in a special or 
limited capacity ^ and not generally as owner (ar). In such cases, 
as the seller has not ordinarily the means of knowing the title to 
the goods, the scienter should be proved (y). Another special 
instance is that of a pawnbroker (z). A different intention may 
also be inferred from the nature of the subject-matter sold, e. y., 
a patent right (a). 

And not the circumstances only, but the terms, express or 
implied, of the contract, may, under s. 55, post^ negative or vary 
the implied condition and warranties arising under this section. 

An implied condition. — As a condition is implied, the buyer 
may, on a breach thereof, repudiate the contract (under s. 1 1 (a)) 
and recover the price paid on the ground of a failure of con- 
sideration {b) (under s. 54), or may treat the breach as a breach 

{q) Benj. pp. 622—636. 3 Watts, 490. 

(r) (1864), 17 0. B. N. S. 708. {x) See Add. on C. (8th ed.), pp. 

(<) Benj. p. 634. Stephen, J., 971, 972. 

arrived at the aame conclusion in (y) Roe v. Sanborn, 21 N. Y. 662. 

^phael V. Burt (1884), Cab. & Ell. [z) Morley v. Attenborough (1849), 

326 ; and see Edwarda v. Pearson 3 Ex. 600 ; 18 L. J. Ex. 149. 

(1890), 6 Times R. 220. (a) HaU v. Conder (1867), 2 C. B. 

(0 Morley v. Attenborough (1849), N. S. 22 ; 26 L. J. C. P. 138, 288 ; 

3 Ex. 600 ; Chapfnan v. Speller SmUh v. NeaU (1867), 2 C. B. N. S. 

(1860), 14 Q. B. 621 ; 19 L. J. Q. 67 ; 26 L. J. 0. P. 143. 

B. 239. (b) Eiehholz v. Bannister (1864), 17 

(u) Feto V. Blades (1814), 6 Taunt. C. B. N. S. 708. 



667 ; in America, Bashore v. Whisler, 
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of wananly only (xuider s. 11 (a.)). And a breacli, it is appre- S. 12 (l). 
tended, takes place at the time the property is to pass by the 
contract, and without eviction of the buyer ; and the Statute of 
Limitations would run from that date(cQ. In America some 
Courts hold that eviction is necessary to the cause of action {e), 

A right to sell — ue., a right to pass the absolute or general 
property in the goods sold. The transfer of any limited interest, 
not being a sale within the meaning of the Act (see s. 1 (1), and 
definition of "property" in s. 62 (1)), it follows that this 
sub-section cannot apply to such a transaction. 

It may be noted that the seller impliedly affirms, not that he 
is the owner of the goods sold (/), but that *' he has a right to 
Bell " them. It is conceived, however, that the latter affirmation 
will be, in effect, equivalent to the former (y). The expression 
" right to sell " was probably substituted in order to cover the 
case of a sale by one who is not owner, but has a power to sell 
conferred on him by the owner or by law, e. y., an agent of the 
owner, or a pawnee, public officer, or ship's master. 

Illxtsteations. 

1. A., a job warehouseman, sells to B. a lot of prints, yams, &o., 
and B. pays the price. The goods were stolen gooos, and B. is com- 
pelled to restore them to the true owner. B. can recover fipom A. the 
price paid. EichoUz v. Bannister (1864), 17 C. B. N. S. 708. 

2. A., who had bought ^oods at a sneriffs sale, agrees to sell the 
bargain to B. for 5^. additional. B. takes delivery of the goods, and 
is i^rwards compelled to give them up to a person with a superior 
title. A. is not liable to B. for a breach of warranty of title, as the 
circumstances of the case show that he only sold B. what title he 
himself had. Chapman v. Speller (1850). 14 Q. B. 621. 

3. A., a pawnbroker, sells to B. at auction a quantity of unredeemed 
pledges as such. A. has not warranted title thereto, as he professed 
only to sell pledges whereof the time of redemption had expired. 
Morley v. AUenbimmgh (1849), 3 Ex. 500. 

An implied warranty . . . quiet possession. — ^In this sub-section, s. 12 (2). 
and in sub-s. 3, only a warranty is implied; and consequently. Quiet 
under s. 63 (1), the buyer will have no right to repudiate the con- ®^J*^y™®"^ 

(d) See Zinffdon ▼. ybtile (1816), 4 (^) It may be ol)eerTed that the 

IC. & S. 63, quotiiig Shep. T. 170 ; qualified oorenant for title implied 

2 Dart's V. & P. (6th ed.) p. 881. under s. 7 of the Conyeyaiioing Act 

{e) Case ▼. ffallf 24 Wend. 102 ; is not equiyalent to an assertion of 

Btus T. Futn$y, 38 N. H. 44 ; contri ownership, bat is only an affirmation 

(aoc. to the Enghah role), Ferkim y. that the Tender sells the estate *' in 

Whelan, 116 Mass. 642. the same plight in whioh he reoeiyed 

(/) See the judgments, paaim, in it, and not in any degree made worse 

Sieholiz ▼. Bawmster (1864), 17 0. B. by him." Per Lord Eldon in 

K. 8. 708. Browning y. Wright (1799), 2 B. & 

P. at p. 22. 
O. G 
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S. 1 3 (2). tract, the implied engagement being merely collateral to the main 
contract. The reasonableness of this engagement being treated 
only as a warranty is obvious, as quiet possession and freedom from 
incumbrance do not, in the phrase of the cases and text books, 
necessarily * * go to the whole consideration " of the sale. The inter- 
ference with the possession, or the amount of the incumbrance, 
may, e.y., be small and trivial. Under sub-s. 1, on the contrary, a 
failure of title naturally goes to the whole consideration of the sale. 

The above warranty is an addition to the previous law : cf . the 
similar covenant in the Conveyancing Act, 1881, s. 7 (1)(A). 
According to the analogy of covenants to the same effect in 
leases, &c., a breach woidd take place only on the disturbance of 
the buyer in his possession. 

Lord Ellenborough thus states the difference between covenants 
for title and for quiet possession in Howell y, Richards (h) : *'The 
covenant for title is an assurance to the purchaser that the 
grantor has the very estate in quantity and quality which he 
purports to convey. The covenant for quiet enjoyment is an 
assurance against the consequences of a defective title, and of 
any disturbances thereupon." 

Shall have and eqjoy. — These words apparently cover a liability 
of the seller not only to allow the buyer ** to enjoy," but also to 
obtain quiet possession, which, however, the seller is bound to 
give, as an essential part of his contract, under s. 27, and it 
Beems unnecessary to superadd a liability imder a toarranty. 
Accordingly, the words may probably be interpreted as referring 
to the maintenance of the buyer's quiet possession only, though 
the dicta in Hatokes v. Or ton (t) show that there is a distinction 
between " having " and " enjoying." If the word " have " is to 
be strictly interpreted, the buyer has an additional right under 
a warranty against the seller for not giving quiet possession ; and 
this sub-section may, perhaps, be intended to apply to a case 
where the buyer has in fact obtained possession, but not without 
trouble and expense. 

It should be noticed that the words of the warranty axe very 
wide. There is no limitation, either of time or with respect to 
the kind of acts against which the buyer is to be protected, or 
the persons by whom those acts are done. The warranty is 
apparently a warranty continuing as long as the buyer holds 
possession of the goods, and extending to the acts of all persons. 
Acts of the seller himself may, of course, be left out of considera- 
tion. But with respect to the acts of third persons, it is pre- 

(A) (1809), 11 East, at p. 642. (i) (1836), 6 A. & E. 867. 
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Bumed that some limitation must be made of the generality of S. 12 (2). 
the terma of the danse. Now a covenant for quiet enjoyment 
(on which the present provision is modelled) must always be con- 
Btraed reasonably, and so as not to give the covenantee a security 
which was beyond the possible intention of the parties, and it 
cannot be treated as an absolute warranty that nothing should 
happen to interfere with the quiet enjoyment {k). And the rule 
of the common law, which is as old as the Year Books (/), appli- 
cable to covenants of indemnity, and such like, was that a cove- 
nant against the acts of all the world, other than the covenantor, 
was a covenant to be Mmitedprimd facie to all lawful acts ; secus, 
in the case of a covenant against the acts of a particular person. 
This on the ground that the former covenant would otherwise be 
unreasonable. Lord EUenborough well puts the reason of the 
rule (m) : — ** When a man covenants to indemnify against all 
persons, this is bufc a covenant to indemnify against lawful title. 
And the reason is, because, as it regards such acts as may arise 
from rightful claim, a man may well be supposed to covenant 
against all the world ; but it would be an extravagant extension 
of such a covenant if it were good against all the acts which the 
folly or malice of strangers might suggest ; and therefore the law 
has properly restrained it within its reasonable import ; that is, 
to rightful title." The rule, in fact, is a rule of construction. 

As this is a codifying Act (though no doubt the provision 
is new), and as words well understood, and previously in 
use, like **have" or "hold and enjoy," are used with reference 
to " quiet possession," it would seem that the reasonable inter- 
pretation of this sub-section is to confine its operation to the 
same class of cases as covenants for quiet enjoyment in general 
terms were previously confined to, viz., to acts, rightful or 
wrongful, of the seller himself, but only to lawful acts of third 
persons, and in both cases only to the reasonable consequences 
of such acts, as in Harrison v. Muncaster {k). 

GkK>d8 free from any charge, etc., not declared.— Having s. 12 (3). 
r^ard to the fact that the stipulation implied by this sub-section Freedom from 
is a warranty only, and that the case where there is a total absence "^<»">^l>rai^c«fl- 
of title in the seller is dealt with, as an essential stipulation, in 
Bub-s. (1), it would seem that this sub-section is intended to meet 
cases where the buyer has obtained and kept possession of the 

{k) Per Bo wen, L.J., in Harrison ▼. Basex, Hob. 34 ; notes to WotUm 

f Co. v. MtmcMter (1891), 61 L. J. ▼. EeU (1669), 2 Wms. Sannd. 526. 
Q. B. at p. 106. (m) In Natk v. Faltner (1816), 6 

(fl Y. B. 22 H. 6, fol. 26 ; FotUr U, & S. 379, 380. See also T<nole y. 

T. Mapu (1591), Cro. El. 212 ; Tiadale WaUh (1822), 1 B. & 0. 29. 

g2 
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S. 12 (a); goods, but is preoladed from the free enjoyment of them by 
reason of some charge thereon. If the buyer has not obtained 
possession of the goods by reason of the incumbrance, there 
would be no delivery by the seller at all, under s. 27 (n). Simi- 
larly a case may, perhaps, be imagined where the efiPect of the 
incumbrance would be to prevent the goods being of the descrip- 
tion contracted for under s. 13. So if he has been compelled to 
give them up to the true owner, sub-s. (1) and s. 64 would apply. 
But this sub-section would meet a case, e,g., when the buyer has 
taken and retained possession of the goods, but has been com- 
pelled to discharge a lien thereon ; though he would of course 
be also able to sue the seller on the qtuMt contract implied from 
the compulsory payment. 

The provision in this sub-section also appears to be new. 
The research of the editors has discovered one case only in which 
the existence of such a warranty was discussed, that of Sanders 
V. Maclean in 1883 (o). The point was not necessary for the 
decision of the case, but the Master of the Bolls expressed the 
opinion ( />) that the stipulation, if implied, must be of the nature 
of a warranty, and not a condition. The only other authority 
is a passage from Mr. Benjamin's treatise. " The transfer of 
such documents («.«., documents of title) would, of course, not be 
a sufficient delivery by the vendor, if the goods represented by 
the documents were subject to liens or charges in favour of the 
bailees " (y). Playford v. Mercer (r) was the case of an express 
contract for the sale of goods from the deck. 

The goods shall be free. — The seller does not warrant that the 
goods are free from incumbrances at the date of the contract, 
but, in effect, that the quiet possession under sub-s. (2) shall not 
be disturbed by incumbrances. This, at any rate, is the effect 
of s. 7 of the Conveyancing Act, on which, presumably, sub-s. 3 
of this Act is modelled. Under s. 7 of the Conveyancing Act, 
separate covenants are not, as in s. 12 of this Act, implied for 
quiet possession, and for freedom from incumbrances, but one 
covenant is implied that the subject-matter shall be quietly 
enjoyed, and that freed from incumbrances. The mere ex- 
istence, therefore, of an incumbrance, which does not interfere 
with the quiet enjoyment, does not involve a breach of the 
covenant («). The breach arises on disturbance (^) when the 



(») See Benj. p. 705. 

(o) 11 Q. B. D. 327. 

(p) at p. 837. 

(q) Benj. p. 706. 

(r) (1870), 22 L. T. N. S. 41- 



(<) On this point, see Dart V.& P. 
p. 880. 

(t) Clerk & Humphrey on Sales, 
p. 612. 
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freedom from inoumbrances is infringed, ue., it would seem (on S. 12 (3). 
the analogy of indemnities), when the buyer is damnified by 
payment (ti). 

18. Where there is a contract for the sale of Sale by 
goods by description, there is an impued condition 
that the goods shall correspond with the description; 
and if the sale be by sample, as well as by descrip- 
tion, it is not sufl&cient that the bulk of the goods 
corresponds with the sample if the goods do not 
also correspond with the description. 

Bowen, L.J., makes {v) the following remarks on the subject S. 18. 
of implied warranties in general, which form an instructive 
introduction to the consideration of this and the two following 
sections : — '' An implied warranty, or, as it is called, a covenant 
in law, as distinguished from an express contract or express 
warranty, really is, in all cases, founded upon the presumed 
intention of the parties and upon reason. The implication which 
the law draws from what must obviously have been the intention 
of the partieSy the law draws with the object of giving efficacy to 
the transaction, and preventing such a failure of consideration as 
cannot have been within the contemplation of either side. ... I 
believe if one were to take all the cases ... it would be found 
that in all of them the law is raising an implication from the 
presumed intention of the parties. ... In business transactions, 
. . . what the law desires to effect by the implication is to give 
such business efficacy to the transaction as must have been 
intended, at all events, by both parties, who are business men — 
not to impose on one side all the perils of the transaction, or to 
emancipate one side from all the chances of failure, but to make 
each party promise in law as much, at all events, as it must have 
been in the contemplation of both parties that he should be 
responsible for in respect of those perils and chances." And, 
says Lord Esher, quoting the above words (a?), " it is not enough 
that the implication should be a reasonable implication ; it must 
be a necessary implication." 

' '< When a seller seUs an article by a particular description, it 
18 a condition precedent to his right of action that the thing 

(m) OoUittge v. Eeywood (1839), 9 A. D. 64. 
k £. 683. (x) In Bamlyn # Co. v. Wood ^ Co. 

W In The Mooreoek (1889), 14 P. (1891), 60 L. J. Q. B. at p. 736. 
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S. 13, wliicli he offers to deliver, or has delivered, should answer the 
description. Lord Abinger protested against the oonfusion 
which arises from the prevalent habit of treating such cases as 
warranty, saying : . . . ' In many of the cases the circumstance 
of a party selling a particular thing by its proper description 
has been called a warranty, and ihe breach of such a contract a 
breach of warranty ; but it would be better to distinguish such 
cases as a non-compliance with a contract which a party has 
engaged to fulfil; as if a man offers to buy peas of another, 
and he send him beans, he does not perform his contract ; but 
that is not a warranty : there is no warranty that he should sell 
him peas, the contract is to sell peas, and if he sell him anything 
else in their stead, it is a non-performance of it " (/). ... If the 
sale is of a described article, the tender of an article answering 
the description is a condition precedent to the purchaser's lia- 
bility, and if this condition be not performed, the purchaser is 
entitled to reject the article, or if he has paid for it, to recover 
the price paid as money had and received to his use (u). 
Whereas, in case of warranty, the rules are very different " (ar). 

''It is an utter fallacy, when an article is described, to say 
that it is anything but a warranty or a condition precedent that 
it should be an article of that kind, and that another article 
might be substituted for it. ... If the description of the article 
tendered is different in any respect, it is not the article bargained 
for, and the other party is not bound to take it " (y). 

The rule that the goods supplied shall agree with their 
description in the contract is the general rule, of which the 
other implied warranties or conditions mentioned in s. 14 are 
particular examples. " In some contracts," says Brett, J. A., in 
Mandall v. New son (z), " the imdertaking of the seller is said to 
be only that the article shall be merchantable ; in others, that 
it shall be reasonably fit for the purpose to which it is to be 
applied. In all, it seems to us, it is either assumed, or expressly 
stated, that the fundamental imdertaking is, that the article 
offered or delivered shall answer the description of it contained in 
the contract. That rule comprises all the others ; they are adap- 
tations of it to particular kinds of contracts of purchase and sale. 
You must, therefore, first determine from the words used, or the 
circumstances, what, in or according to the contract, is the real 
mercantile or business description of the thing which is the 

(0 Chanter Y, Sopkina (1838), 4 M. (j^) Per Lord Blackbnm, in Bourn 

& W. at p. 404. ▼. Shand (1877), 2 Ap. Ca. at p. 

(u) See B. 54, and notes. 480. 

(x) Benj. pp. 697, 698. {z) (1877), 2 Q. B. B. at p. 109. 
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subject-matter of the bargain of purchase, or sale, or, in other S. 18. 
words, the contract. If that subject-matter be merely the com- -^^— ^— 
mercial article or commodity, the undertaking is that [it] .... 
shedl be that article or commodity, saleable or merchantable. 
If the subject-matter be an article or commodity to be used for 
a particular purpose, ... it must be that article or commodity, 
and reasonably fit for the particular purpose. The goveming 
principle, therefore, is that the thing offered and delivered under 
a contract of purchase and sale must answer the description." 

The condition is not excluded by reason only that the contract 
also contains (1) an express warranty relating to some particular 
quality of the goods (a) ; (2) an express stipulation allowing for 
a certain latitude with regard to, or limiting the seller's liability 
for, their quality (b). But, apparently, when the seller expressly 
contracts against liability for errors of description, the condition 
will not be implied (c). 

When the goods are ordered of a manufacturer who is Implied con- 
not also a dealer, there is, in the absence of any express ^^^aSe* 
stipulation or trade usage under s. 55, allowing him to supply manufao- 
goods made by other manufacturers, an implied condition that ^^*^^^ 
he will supply only goods of his own make. This was first 
decided by the majority of the Court of Appeal in Johnson v. 
Raylton (d), and the law, as there laid down, is preserved by 
8. 61 (2) of this Act; and may also fall under this section if 
home-make be considered as an implied description of the goods 
superadded to their ordinary commercial description. The 
reason of the rule appears obvious in the case of such goods, 
for example, as Purdey's guns, or Moet's champagne, which class 
of cases, however, is probably sufficiently protected by the pro- 
visions of the Merchandise Marks Act, 1887 ; but it also applies 
generally, though the make of the particular manufacturer is no 
better than that of others. The buyer is, in fact, '^ assumed to 
have contracted with the particular manufacturers in reliance 
upon the general excellence of the work of their firm " (a) ; and 
'' it cannot make any difference whether the goods happen to be in 
existence, or in stock, or whether they have still to be made " (/). 

Brett, L.J., lays stress upon the fact that the buyer has had 

(a) Niehol y. ChdU (1854), 10 Ex. Benjamin, Law Gkizette, May 26, 

191. 1891. 

(h) Assmar y. CateUa (1867), L. R. (d) (1881), 7 Q. B. D. 438. 

2 C. P. 677 ; Oorton v. Matintoth Co, (e) Per Cotton, L.J., ibid, at pp. 

(1883), 81 W. R. 232. 445, 446. 

(e) Taplor y. Builen (1850),'5 Ex. (/) Per Brett, L.J., ibid, at p. 

779. See also Drytaltert* Co. v. 452. 
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B, n. no inspection of tlie goods. If, however, the home manufacture 
of the goods be treated as part of their description, it would 
appear immaterial whether or not the buyer had inspection, 
unless such inspection revealed the fact (y). Cotton, L. J., states 
the rule simpUciter, 

In view, however, of the powerful dissentient judgment de- 
livered by Bramwell, L.J., in Johnson v. Raylton, the question is 
one which cannot be regarded as finally settled, until it has been 
adjudicated upon by the House of Lords. 
Time of «liip* In some cases the time of Bhipment of the goods sold is part 
fS^^^<rf of their description (A). The rule as to the f ulfihnent of this 
dettcnptioD, condition may be stated as follows : — 

The condition as to shipmeut will be fulfilled — 
(1.) If the respective dates of the commencement and com- 
pletion of the loading fall within the specified period,- 
although a bill of lading may not be given till after- 
wards ( i) ; and 
(2.) [Perhaps] also, when the shipment takes place as one 
continuous transaction, which is finally completed 
within the period {k). 
And shipment by the seller is primd facte unnecessary, if the 
goods otherwise fulfil the condition (/). 

And if the sale be also by sample. — When goods are bought 
under a specified commercial description, either by sample, or 
even after an inspection of the bulk, ^4t is an implied term, 
notwithstanding the sample and inspection, that the goods shall 
reasonably answer the specified description in a commercial 
Bense " (m). The sample in such cases is looked upon as a mere 
e5:pres8ion of the quality of the article, and not of its essential 
character. 

For the additional conditions implied on a sale by sample, see 
fi. 15 {2)ypost, p. 103. 

Illustrations. 

1. A. agrees to sell to B. a quantity of Calcutta linseed, tale quaUy 
then at sea. Calcutta linseed generally contains from two to three per 
cent, of forei^ seeds. The seed delivered by A. contains fifteen per 
cont. The jury find that the admixture destroys the distinctive 

{g) See Jo^ling y. Kingaford (1863), {h) S.O., BxAAlexanderY. Vandenee 

13 C. B. N. S. 447. (1872), L. R. 7 C. P. 630. 

(A) Boii?08 Y. Shand (1877), 2 Ap. (Q So in America, in Ommingham 

€&. 465. In America, NorringUm v. v. Judaon, 100 N. Y. 179. 

jrn^A/, 116U.S. 188; Tilley Y.Pope, (m) Per Willes, J., in Mody v. 

lb. 213. Qregtim (1868), L. B. 4 Ex. at p. 56. 



(i) Bowet Y. Shand, supra. 
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diaracter of the seed as Calcutta linseed. A. is liable to B. for a S. 13. 
breach of warrantjr. Wieler v. Schilizzi (1866), 17 C. B. 619. 

2. A., a dealer in acid, sells to B. oxalic acid, of which B. inspects 
both samples and the bulk. A. declines to warrant the quality. The 
acid contains ten per cent, of sulphate of magnesia, which could 
not be detected, and which destroys the character of the acid. A. is 
liable to B. for breach of warranty. Josling v. Kingsford (1863), 13 
0. B. N. S. 447. 

3. A. agrees to sell to B. five parcels of foreign refined rape oil, 
warranted only equal to samples. A. delivers the oil, which corre- 
sponds with the samples, but is rape oil adulterated with hemp oil. 
The jury find that oil so adulterated is not rape oil. B., althougn the 
bulk corresponded with the sample, is not bound to take it, as there 
was a difference in kind. Nichol v. Oodts (1854), 10 Ex. 191. 

4. A. agrees to sell to B., by sample, certain cotton. The sample is 
long staple Salem cotton. A. expressly warrants it equal to sample, 
and eJso agrees that, if the cotton be inferior to sample, a fair aUowance 
shall be nuide. A. delivers to B. Western Madras cotton, inferior to 
the Salem sample. B. is not bound to accept the cotton with an allow- 
ance, as there was a difference in kind. Azemar y. Casdla (1867), L. E. 
2 0. P. 677. 

5. A., a calico printer, agrees to sell to B., a dye extract manu- 
&cturer, a quantity of spent madder, which is the refuse of A.*s 
processes of manufacture. A. delivers spent madder, which is found 
useless by B. B. must pay for it, as the article delivered answered 
the description. Turner v. Mucklow (1862), 6 L. T. N. S. 690. 

6. A. agrees to sell to B. 300 tons of Madras rice, to be shipped at 

Madras during March ^ April. Nearly all the rice is put on board in 
February. B. is not bound to accept the car^, as it was substantially 
a February shipment, and the time of shipment was part of the 
description of the rice, and A. has consequently not tendered tiie thing 
contracted for. Bowes v. Shand (1877), 2 Ap. Ca. 455 (n). 

7. A., an iron manufacturer, agrees to sell to B., a shipbuilder, 
2,000 tons of iron ship-plates, of the quality known as "Crown" 
(which is A.'s trade maA), to pass Lloyd^s survey. A. is not a dealer 
m iron. A. makes some deliveries, and then closes his works, and 
daims to supply plates made by other manufacturers of Crown quality, 
and eq^ual to !Lloyd*s survey, and as good as A.'s own manufacture. 
There is no custom of trade allowing A. to supply other makers' goods. 
B. is not bound to accept the plates, as the aescription of plates he 
contracted for was plates manufactured by A. Johnson y. Raylton 
(1881), 7 Q. B. D. 438. 

14. Subject to the provisions of this Act and of 
any statute in that behalf, there is no implied 
warranty or condition as to the quality or fitness 
for any particular purpose of goods supplied under 
a contract of sale, except as follows : — 

(1.) Where the buyer, expressly or by implica- impUedoon- 
tion, makes known to the seller the particular qu^ty » 

fitness, 
(fi) Some of the Lords in this case motives. Others showed how the 
said they would not go ontside the stipulation as to time might be very 
words ol the contract to seek for material. 
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^' 1^- purpose for which the goods are required, so 

as to show that the buyer relies on the seller's 
skill or judgment, and the goods are of a 
description which it is in the course of the 
seller's business to supply (whether he be the 
manufacturer or not), there is an implied 
condition that the goods shall be reasonably 
fit for such purpose, provided that in the 
case of a contract for the sale of a specified 
article under its patent or other trade name, 
there is no implied condition as to its fitness 
for any particular purpose. 

(2.) Where goods are bought by description from 
a seller who deals in goods of that description 
(whether he be the manufacturer or not), 
there is an implied condition that the goods 
shall be of merchantable quality : Provided 
that if the buyer has examined the goods, 
there shall be no implied condition as regards 
defects which such examination ought to 
have revealed. 

(3.) An implied warranty or condition as to 
quality or fitness for a particular purpose 
may be annexed by the usage of trade. 

(4.) An express warranty or condition does not 
negative a warranty or condition implied by 
this Act unless inconsistent therewith. 

Subject to the provisions of this Act. — See b. 15 (accordance 
with sample). 

And of any statute. — E.^., The Chain Gables and Anchors 
Act, 1874 (37 & 38 Vict. c. 51, s. 4) (o) : The Merchandise Marks 
Act, 1887 (50 & 51 Vict. c. 28, s. 17) : The Hops (Prevention of 
Frauds) Act, 1866 (29 & 30 Vict. c. 37) : The Fertiliser and 
Feeding Stuffs Act, 1893 (56 & 57 Vict. c. 56) : and cf. The 
Bale of Foods and Drugs Act, 1875 (38 & 39 Vict. c. 6), which 



(o) See Hall ▼. Billinffham (1886), 64 L. T. N. S. 887. 
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imposes a statutory responsibiliiy, but under which a warranty 8. 14. 
is not implied. 

There is no implied warranty or condition as to quality or Rule of eaveat 
fitness.— " QuaHty," by s. 62 (1), includes ''state or condition." ^^^' 
'' The maxim of the common law, caveat emptor, is the general 
rule applicable to sales, so far as quality is concerned. The 
buyer (in the absence of fraud) purchases at his own risk, unless 
the seller has given an express warranty, or unless a warranty 
be implied £rom the nature and circumstances of the sale 
... So far as an ascertained specific chattel, already existing, 
and which the buyer hw inspected, is concerned, the rule of 
caveat emptor admits of no exception by implied warranty of 
quality " (/>). 

" In general, when an article is offered for sale, and is open 
to the inspection of the buyer, the common law does not permit 
the latter to complain that the defects, if any, of the article are 
not pointed out to him. The rules are caveat emptor, and simplex 
commendatio non ohligat. If the buyer is unwilling to bargain 
on these terms, he can protect himself against his own want of 
care or skill by requiring £rom the seller a warranty of any 
matters the risk of which he is unwilling to take on him- 
self"(i?). 

Illustbations [Caveat emptor']. 

1. A., a farmer, buys from 0., a butcher, a i)ig hangine in C.'s 
shop. B., another farmer, afterwards sees the pig in the shop, and 
buys it of A. The pig is found to be measly. A. is not Hable to B. 
on any warranty of soundness, as B. bought on his own judgment. 
Burnhy v. Bollett (1847), 16 M. & W. 644 (r). 

2. B., a butcher, buys from A., a ^neral meat salesman, a carcass, 
which he previously inspects. On being cooked it is foimd to be unfit 
for food. A., though a general dealer, is not liable to B. on any 
warranty of quality or fitness, as B. inspected the carcass, and there- 
fore bought on his own judgment. Emmerton v. Matthews (1862), 
7H. &K686(«). 

3. A. exposes for sale in the market a number of pigs, and they are 
sold to B. with all faults, and expressly without any warranty, and on 
the terms that B. may inspect the pigs. The pifi^s die of typhoid fever. 
A. is not liable to B. on any warranty that me pigs are free from 



In the above case, A.'s sending the infected pi^ to market was 
a statutable offence. The sending to market was no implied warranty 
by A. that the pigs were free from disease. Ward v. Hobba (1878), 
4 Ap. Ca. 13. 

(p) Benj. p. 687. JkaUhewt, supra, where the seller 

(q) Ibid, pp. 404, 405 was a dealer. 

(r) This case was decided on the (f } See also Smith v. Baker (1878), 

ground that A. was not a dealer; 40 L. T. N. S. 261. 
of. this case with Bmmertan v. 
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8ach being the state of the law, yarious implied conditions 
(which may be treated as warranties under s. 11, supra), have 
been in some cases implied as against the seller. These are 
stated in section 14 and the following. 

Goods shall be reasonably fit for such pnrpose.— This sub- 
jection may be shortiy simmied up as requiring, in order to found 
an implication of condition of fitness in the goods supplied — 

(1.) Knowledge by the seller of the particular purpose : and 

(2.) An order for goods in which the seller deals in the way of 
his business. 

The rule is thus stated by Mr. Benjamin (t) : — " If a man buy 
Kill article for a particular purpose made known to the seller at 
the time of the contract, and rely upon the skill or judgment of 
the seller to supply what is wanted, there is an implied warranty 
that the thing sold will be fit for the desired purpose : o/tVtfr, if 
the buyer purchases on his own judgment." And Erskine, J., 
eajB, in Brown v. Edgington (u) : '^ When a party undertakes to 
supply an artide for any particular purpose, he warrants that it 
shall be fit and proper for such purpose. If a purchaser himself 
Bulects the article, it has been held that the mere fact that the 
vendor knew the use for which it was designed, will not raise an 
implied warranty, because the skill and judgment of the latter 
are not relied on in making the purchase." A particular 
instance of the case lastiy referred to by the learned judge is 
stated in the proviso to this sub-section. 

The rule, as also that relating to merchantableness and con- 
formity with sample, is only a branch of the rule dealing with 
the description of goods imder s. 13. See the judgment in 
Eandall v. Newson (x), quoted ante, p. 86. 

As, therefore, the governing principle is that the thing offered 
and delivered must answer the description of it which is con- 
ttuned in the contract, '' if the article or commodity offered or 
delivered does not in fact answer its description of it in the con- 
traot, it does not do so more or less because the defect in it is 
patent, or latent, or discoverable " (ar). Accordingly, there is no 
implied exception as to latent defects in the condition here dis- 
cusaed, and the seller will be liable for any such defect which 
renders the goods in fact unfit (y). And the cases show that, 
when the defect is latent, the buyer may be relying on the seller, 



[f) p. 658. 

{u) (1841), 2 M. ft G. 279. 
{J) RandaU v. N^ttm (1877), 
Q, B. D. at p. 109. 



(y) Bandatt v. Ntwwn, iupra, where 
the previonB oases are ooUeoted and 
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although he may have seleoted the partioiilar goods, as in Jonet S. 14 (l). 
V. Bright (z). 

And the rule as to latent defects has also been applied to a 
case where the buyer bought of the builder a particular barge, 
then incomplete, which he did not inspect during its building, and 
wherein a warranty was implied against the seller as to latent 
defects rendering the barge unfit for ordinary use as a barge (a). 

For the rule in cases where the goods are to be dispatched to, 
or deliyered at, a distant place, see notes to sub-s. (2), and s. 33, 
infra. 

Expressly or by implication makes known. — ^A knowledge by 
the seller of the purpose for which the goods are required may 
be imputed to him by reason of the character or name of the 
goods ordered. " There seems nothing unreasonable in expect- 
ing that the maker of *• coatings ' should know that they are to 
be turned into coats and other garments " (&). But *' when* the 
article may be used as one of the elements in a variety of other 
manufactures ... it may be too much to impute to the maker 
of this common article a knowledge of the details of every 
manufacture into which it may enter in combination with other 
materials " (c). 

And the goodfl are of a description, ftc. — ^As the buyer must 
rely upon the seller's skill or judgment, and not upon his own, 
it follows that, if the seller agrees to supply an article which he 
does not deal in, and about which he presimiably has no more 
scientific knowledge than the buyer, the buyer will, in making 
the purchase, be relying upon his own judgment, and the implied 
warranty or condition will be negatived (c?). 

Such a case may also be considered as an instance of the rule 
laid down in Chanter v. Hopkins {e) (which is stated in the proviso 
to this sub-section, post, p. 94), where the buyer defined the par- 
ticular article he wanted, and took the risk of its adaptability in 
consequence. 

The seller may, of course, expressly warrant that the goods are 
fit, even when he does not deal in the goods (/). 

(s) (1829), 6 Bing. 533. See per (e) Ibid. 

Lofzd Kaonaghten, in I>rummond y. [S) Turner v. Mueklow (1862), 6 

r«i/iyw(1887), 12 Ap. Ca. at p. 299. L. T. N. S. 690, quoted in iUustra- 

(a) Shepherd v. Fybua (1842), 3 M. tion, post, p. 96, appears to be an 

k G-. 868, followed in Amflrina in instance of this. 

XMfff Bridge Co. v. HamUUm, 110 (e) (1838), 4 M. & W. 399. 

U. S. 108. (/) Sm the analogous case of 

(h) Per Loard Hersohell, in Drum' Eydraulie Engineering Co, v. Spencer 

mend y. Vm Ingen (1887), 12 Ap. Oa. (1886), 2 Times L. E. 664. 
at p. 298. 
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patent, &c., 
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The same principle has been applied to a case where the seUer 
contracts to supply goods according to the buyer's plan. In 
such a case he fulfils his contract if he make the goods in a work- 
manlike manner according to the plan, whether or not they are 
unfit (y). 

Whether he be a manufacturer or not-— Jones y. Bright {h) had 
settled the law with regard to a manufacturer ; and in Brown y. 
Ed^ington (i) it was intimated by the Court obiter that the same 
rule applied to a dealer. The law was stated generally of both 
[I manufacturer and dealer in Jones v. Just {k). 

Frovided that, etc. — The rule laid down in this proviso is an 
illustration of the larger rule that where the buyer defines the 
particular kind of goods he wants, he is presumed to be purchasing 
on his own judgment, and not on the seller's (J), though the buyer 
may also state the purpose for which the goods are required. In 
such a case the statement of the purpose is not considered part of 
the description of the goods within the meaning of the judgment in 
liQndall V. Newson (m), but only as an expression of the buyer's 
motive in buying. Parke, B., well puts the law in Chanter v. 
Hopkins (n) (on which this proviso is founded), when he says : — 
*' I agree with the authority ... of Jones v. Bright^ that if an 
order is given for an undescribed and unascertained thing, stated 
to be for a particular purpose, which the manufacturer supplies, 
he cannot sue for the price unless it does answer the purpose 
for which it was supplied. . . . The purchase [here] is of a 
defined and well-known machine. The plaintiif has performed 
hie part of the contract by sending that machine." 

The phrase " specified article)" in this sub-section is not meant 
to be synonymous with "specific article," i,e,, meaning " identi- 
fied and agreed upon " at the time of the contract. See s. 62 (1). 
The principle has been held to apply to unidentified goods if 
sufficiently defined in character by their patent or trcule-name (o). 
Bee also the Indian Contract Act, s. 115, which refers to an 
article " of a well-known ascertained kindJ^ 

This rule is also in accordance with Scotch (jd) and American (^) 
law. 



f 



Iff) SaU V. Burke (1886), 3 Timea (n) (1838), 4 M. & W. 399. 



U B. 165. 

(A) (1829), 6 Bing. 533. 

(t) (1841), 2 M. & G. 279. 

(k) (1868), L. R. 3 Q. B. 197. 

(/) Per Erskine, J., in Broum 
Md^mgUm (1841), 2 M. ft G. 292. 

(m) (1877), 2 Q. B. D. 102. 



(o) Frideaux v. Bunnett (1857), 1 
0. B. N. S. 613 ; Olivant y. Ba^ie^ 
(1843), 6 Q. B. 288. 

{p) J^owan V. Coats ^ Co. (1886), 12 
Ct. of S. Cas. 395. 

{q) Seitz v. Brewer^ Brfrigeraimg 
Co., 141 U. S. 510. 
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Illitstrations. S. 14 (1). 

1. B., a wine merchant, orders of A., a dealer in ropes, a rope for 
the i>urpo6e, as he informs A., of raising casks of wine from his cellar. 
A. gives an order for the rope to C, a rope-maker, without informing 
him of B.*s purpose, and C. emplojrs D. to make it. The rope, when 
used by B., oreaks, and B.'s wine is spilt. A. does not know of the 
insufficiency of the rope. A. is liable to B. for breach of warranty 
that the rope was fit for the raising of B.*s wine. Brown v. Edgington 
(1841), 2M.&G. 279(r). 

2. B., a woollen merchant, who is also (but not to A.'8 knowledge) > 
a tailor, orders of A., a woollen manufacturer, by sample, piece-dyed 
indigo blue cloth, which he makes into liveries. A. is not aware that 

the cloth was ordered for liveries. A.*s liability to B. is to supply 
cloth reasonably fit as supplied to a woollen mercnant, but is not liable 
on any warranty to supply clotiii fit for liveries. Jones v. PadgeU (1890), 
24 Q. B. D. 650. 

3. B. buys of A., a carriage builder, a single horse phaeton, and 
afterwards orders A. to fit a pole and splinter bar to it. While B. is 
driving, the pole, by reason of a latent defect (of which A. is not 
cognizant), breaks, and B.*s horses are injured. A. is liable to B. for 
breach of warranty that the pole should be fit for a two-horse phaeton. 
Bandall v. New8(m (1877), 2 Q. B. D. 102. 

4. A., a calico printer, agrees to sell to B., a dye extract manu- 
facturer, a (quantity of spent madder, which is merely the residual 
product of his manufacture. It is foimd useless for the purposes of 
B.'s manufacture. B. must nevertheless pay for it, as it was no 
commodity in wHich A. dealt, and B. consequently bought on his own 
judgment, as he had specified the article he wanted. Turner v. Muck- 
hw (1862), 6 L. T. N. S. 690 (a). 

5. B. writes to A., the patentee of ** Chanter's Smoke-consuming 
Furnace," ** Send me your patent apparatus for fitting up my brewing 
copper with your smoke-consuming furnace." B. sends a furnace and 
apparatus accordingly, which is found to be useless for the purposes 
of a brewery. B. is liable to A. for the price of the goods, as A. sent 
the specified article ordered under its patent name. Chanter v. Hopkins 
(1838), 4 M. & W. 399. 

Ooods shall be of xaerchantable quality. — In a sale of S. 14(2). 
goods by description, when the buyer has not inspected the ImpHed 
goods, there is, in addition to the condition precedent that the ^JI^^J^j^i^ 
goods shall answer the description, an implied warranty {t) that quality, 
they shall be saleable or merchantable. The rule was first 
clearly stated by Lord Ellenborough in Gardiner v. Gray (w), 
where the defendant made a sale of twelve bags of waste silk. 
Lord Ellenborough said : ^' Under such circumstances the pur- 
chaser has a right to expect a saleable article answering the 
description in the contract. Without any particular warranty 

(f) See also Macfarlane v. Taylor {t) This was before the Act really 

(1868), L. R. 1 H. L. So. 245. a condition. See judgment in JRan- 

(«) See aldo Ipswich Gat Co. v. daU v. Ifewsm (1877), 2 Q. B. D. 

Xm^ (1886), 3 Times L. R. 100 ; 102. 
WUsm V. DmviUs (1879), L. B. Ir. (u) (1815), 4 Gamp. 144. 

4 Ex. 249. 
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B. U (2), this is an implied term in every such contract. Where there is 
no opportunity to inspect, the maxim of caveat emptor does not 
apply. He cannot, without a warranty, insist that it shall be of 
any particular quality or fineness, but the intention of both 
parties must be taken to be that it shall be saleable in the market 
under the denomination mentioned in the contract between them. 
The purchaser cannot be supposed to buy goods to lay them on a 
dunghill "(ar). 

'* It is . . . well settled that, upon a sale of goods of a specified 
description, which the purchaser has no opportunity of examining 
before the sale, the goods must not only answer that specific 
description, but must be merchantable under that description. 
This doctrine was laid down in Jones v. Just (y), where all the 
previous authorities on the point were reviewed '* (z). 

The condition that the goods should conform to the sample 
under s. 15 (1) is not inconsistent with the condition of mer- 
chantable quality in this sub-section, so far as regards defects 
not disclosed by the scimple (a). 

This sub-section contemplates the case of a contract for the 
sale of goods — 

(1) Of a particular class or kind, 

(2) In which the seller deals. 

(3) To a buyer without inspection. 

All the rules in these sub-sections to s. 14 are based on the 
one underlying idea that the buyer purchases not on his own, 
but on the seller^ s judgment. If he defines the goods he requires, 
within the meaning of the proviso to sub-s. (1), or if he inspects 
the bulk or a sample of the goods, according to the proviso to 
this sub-section, or if the seller does not deal in that class 
of goods, he purchases on his own judgment. On the other 
hand, when the seller imdertakes (in the language of the 
Court in Jones v. Just{y) ) to supply goods "manufactured by 
himself, or in which he deals," and which the buyer has no 
opportunity of inspecting, the buyer is naturally presumed to be 
purchasing on the seller's judgment, because (1) he only defines 
the class of goods he requires ; and (2) orders them of a seller 
who, being in the habit of dealing with such dass of goods, 
presumably has the technical knowledge with regard thereto 

(x) Benj. pp. 652, 663, where a (z) Per Lord Henohell, in JDrum^ 

long list of cases is quoted in note (Q, mond y. Van Inffm (1887), 12 Ap. Chi. 

p. 663. at p. 291. 

(y) (1868), L. R. 3 Q. B. 197. (a) See s. 16 (2) (c), post, p. 106. 
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whidi the buyer lacks. Upon an order, 0.y., for goods, described S. 14 (2). 
as " coatings/' " the merchant trusts to the skill of the manu- 
facturer, and is entitled to trust to it "(c); the buyer ''has a 
right to presume that the manufacturer understands his own 
business, and will use such methods as may be proper to produce 
a good article of the kind ordered " (c?) . Turner v. Mucklow {e) was 
a case where the seller did not deal in the class of goods ordered. 

Implied condition . . . of merchantable quality. — "Quality" 
is defined, in s. 62 (1), as including '' state or condition." 

Previously to the Act, an attempt was made, in Qower v. Van 
Dedalzen (/), to extend the implied condition to the package or 
receptacle in which the goods were contained, in the particular 
case, to the casks in which oil was sold ; but the buyer's plea, 
that the casks were not good merchantable casks, was held bad, 
there being no proof that the oil was in any way injured. It is 
presumed that, if the goodi are injured by reason of the defective 
receptacle, the goods would not be in a ''merchantable state or 
condition" within the meaning of s. 62 (1). 

See, also, with regard to these words, tiie judgments of the law 
Lords in Drummond v. Van Ingen{g) as to what constitutes a 
"defect" in quality. 

It will thus be seen that the only implied warranty or condition 
as to quality imposed upon a seller (apart from conformity to 
sample under s. 15) is that the goods shall be merchantable. 
There is no implied warranty as to any particular quality. 
"There is no contract," says Brett, L.J. (A), "that [the goods] 
shall be equal to the ordinary make of the manufacturer himself, 
or equal to the ordinary make of any other manufacturer, or to 
the ordinary make of aU manufacturers of similar goods." And, 
d fortiori, there is no condition implied that the goods supplied 
shall be of the best possible quality (»). 

When the goods are to be supplied to the buyer at a distant BtiIo, when 
place, the merohantableness or fitness of the goods may be ^S^te?" 
affected by the transit. In this case the question arises whether at a distanoe. 
the seller has fulfilled the condition. The cases bearing upon the 
question are quoted in the note {k). The general rule dedudble 

{c) Per Lord Henohell, in Drtim- (^) (1887), 12 Ap. Oa. afc pp. 287, 

mmd V. Van Ingm (1887), 12 Ap. Oa. 292, 296. 

at p. 293. (A) Johnton v. BayUon (1881), 7 

(<0 Per Lord SelbQme, Hid, at p. Q. B. B. at p. 462. 

288. (i) Harrii v. WaiU, 81 Am. B. 

{e) (1862), 8 Jiir. N. 8. 870. See 694 ; Swett y. Shumway, 102 HasB. 

the facta stated on p. 99. 866. 

(/) (1837), 3 B. N. 0. 717. (A) Bull v. Robison (1864), 10 Ex. 

O. H 
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S. U (2). 



Implied 
co!)didon 
£xx eluded by 
liuyer's 
ffxujuinatioD . 



therefrom is that the condition extends to such a reasonable time 
* as is required for the goods to reaoh the bujer, and until he has 
a reasonable opportunity of dealing with them in the way of 
business. The limitations to the rule are (1) that if the dete- 
rioration is the necessary result of the transit, the condition wiU 
not be extended to cover such necessary depreciation, as the con- 
dition must be construed reasonably (/). The law is so stated 
also in s. 33, infra, with regard to a seller who expressly takes 
the risk ; and, d fortiori^ would be so if he merely contracted to 
dispatch the goods. (2) If the deterioration is caused bj excep- 
tional or accidental causes during the transit, the loss will fall 
upon the owner of the goods, or the person who took the risk of 
the transit. 

The two principal cases are BuU v. Rohisan and Beery. Walker. 
These are discussed in the notes to s. 20, post, p. 202. 

Provided, etc. — ^Lord Ellenborough says, in the extract quoted 
ante, p. 96, that ^' where there is no opportunity to inspect the 
commodity, the maxim of caveat emptor does not apply." This 
has been also laid down in a number of cases, particularly in the 
leading case of Jones v. Just (m), where all the rules as to implied 
warranties were reviewed. If the buyer has inspected the goods, 
then the general rule, stated in the first clause of this section, 
applies, and the cases quoted as illustrative of that rule, subject 
to this limitation, viz., that the examination be capable of being 
a real examination. On this question, the following extracts from 
the judgments in Drummond v. Van Ingen (n) are instructive. 
In that case the sale was by sample, but the principle applies 
generally (o) : — " If [the defect in quality] was known to the 
respondents when they gave the order, or if (as between them- 
selves and the appellants) they ought to be taken as having 
discovered, or as having had means, which they ought to have 
used, of discovering it from the samples, I should hold . . . that 
there was no implied warranty against it. But if it was a latent 
defect, of which knowledge, or means of knowledge, which ought 
to have been used, could not properly, under the circumstances, 
be imputed to the respondents, then I think that the word 
*' quality ' . . . ought to he restricted to those qualities which were 
patent, or discoverable from such examination and inspection of the 



342 ; 2 C. L. R. 1276 (best report) ; 
Beer v. Walker (1877), 46 L. J. C. P. 
677 ; XIUockY, Reddelein (1828), Dans, 
ft li. 6 ; Walker y. LangdaUU Ch&m. 
Manure Co. (1873), 11 a. of S. Gas. 
(3rd ser.) 906. 



(0 Per Alderson, B., in Bull t. 
Bobiaon (1854), 2 0. L. B. at p. 1278. 

(m) (1868), L. R. 3 Q. B. 197. 

(n) (1887), 12 Ap. Oa. 284. 

ip) See per Lords Henohell azid 
Maonaghten, ibid, at pp. 294, 299. 
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iomplea as, under the circumstances, the respondents might rea- S. 14 (2). 
scnahly he expected to make " (/>). And Lord Hersdiell says {q) : 
'' There is no doubt that the implied warranty will be excluded 
as regards any defects which the sample would disclose to a 
buyer of ordinary diligence and experience." 
See further on this point, the notes to s. 15 (2) (c), post, p. 105. 

Illustrations. 

1. A. agrees to sell to B. certain *' bales of Manilla hemp," expected 
to arriTe by a particular ship. Upon deUvery the hemp is found to 
have been wetted by sea-water and afterwards dried. A. was not 
aware of these facts. The character of the hemp, as Manilla hemp, 
IB not thereby destroyed, but it is xmmerchantable as Manilla hemp. 

A. is liable to B. on a warranty that the hemp should be merchant- 
able Manilla hemp. Jmes v. Jmt (1868J, L. E. 3 Q. B. 197. 

2. A. agrees to sell to B. 240 casks oi good merchantable Gallipoli 
on. The oil, on tender to B., is contained in badly-seasoned casks. 

B. must accept and pay for the oil, unless [sembW] the defective condi- 
tion of the casks des&oys the ''merchantable state or condition'* of 
the oil. Qower v. Van Dedalzen (1837), 3 B. N. 0. 717. 

3. A., a wholesale provision dealer in London, contracts to supply 
B., a retail dealer at Brighton, with a quantity of Ostend rabbits. 
The rabbits, when delivered to the railway, are sound, but, on arrival, 
are unmerchantable. A. cannot recover the price of the rabbits from 
B., as the condition of merchantable quahty extended to the time when 
B. could deal with the rabbits in the ordinary way of his business. 
Beer v. Walker (1877), 25 W. E. 880. 

4. B., in Liverpool, orders of A., in Staffordshire, a Quantity of iron 
to be delivered at A.'s risk at Liverpool. A. delivers the iron in mer- 
chantable condition to a carrier. On arrival, the iron is rusted ; but 
the rusting is, to the knowledge of A. and B., necessarily incident to 
the transit. B. must accept the iron, as A. has fulfilled the condition. 
Bull v. Bobieon (1854), 10 Ex. 342 (r). 

5. A., a calico printer, sells to B., a dye extract manufacturer, a 
boat-load of spent madder, being merely the refuse of A.'8 processes of 
manufacture, and which lies on A.'s premises open to B.'s inspection. 
The madder is found useless by B. A. is not uable to B. on a war- 
ranty of quality, as (1) A. did not manufacture the madder for sale, 
and therefore did not deal in such goods ; (2) B. might have inspected 
it if he had chosen, and not having done so, bought on his own 
judgment. Turner v. MuckHow (1862), 8 Jur. N. S. 870 («). 

6. B., a shipowner, buys of A., after inspection, a quantity of copper 
lor sheathing a ship, and pays A. Ihe price. The copper, instead of 
lasting sevend jears, corrodes in a few months, by reason of some 
intrinsic defect m the manufacture, but A. is ignorant of this. B. may 
recover dama^ against A. for the unmerchantableness of the copper, 
as his inspection could not reveal the defect. Jones v. Bright (1829), 
6 Bing. 533 (i). 

(p) Per Lord Selbome, ibid, at however, that (as appears from the 

pp. 287, 288. judgments in the case) the real 

ig) Ibid. p. 294. gromxd was the first. 

(r) See s. 33. (4 Seeremarksof LordMaonaghten 

(«) This case was explained by onthisca8eini)rum«»on^v.r<m/fi^m 

XeOor, J., in Jones v. Jwl, tupra, (1887), 12 Ap. Ga. at p. 299. 
QtL the seoond gromid. Submitted, 

h2 
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8. U (4), 

Effect of 
ex^resa con- 
dition in 

implicatictD , 



Implied condition annexed by usage of trade. — ^This sub- 
Beotion is based upon the case of Jones t. Botoden, quoted in 
illustration. See also Syert y. Jonas (u), and Weall t. King (x). 
It will be observed that the buyer inspected the sample of the 
pimento, which did not disclose the defect; and the case is, 
a<XK)rdingly, quite in accordance with the principle stated in the 
proviso to the preceding sub-section. 

Illustration. 

A. sells to B. by auction a quantity of sea-damaged pimento, without 
stating it to be such. B. exanmies fair samples of the bulk, which 
show the goods to be of inferior quality, but not showing they were 
fl^a-damaged. There is a trade usage to state this fact if it exists. 
There is a warranty by A. that the pimento is not sea-damaged. 
Jones V. Bowdm (1813), 4 Taunt. 847. 

Express condition does not negative implied, etc. — ^This sub- 
section adopts the law of Bigge v. Parkinson (y). 

The maxims of the common law are modus et conventio vincuni 
legem^ and expressum /ddt cessare taciturn ; i,e,, if the express 
agreement of the parties is inconsistent with the term implied 
hj the law the latter must give place. This sub-section states 
merely a particular instance of that general principle which is 
again referred to in the notes to s. 55. The Court will not ''by 
inference insert in a contract implied provisions with respect to 
a subject which the contract has expressly provided for. If a 
man sell a horse, and warrant it to be soimd, the vendor know- 
ing at the time that the purchaser wants it for the purpose of 
carrying a lady, and the horse, though sound, proves to be unfit 
for that particular purpose, this would be no breach of the 
warranty. So with respect to any other kind of warranty : the 
maxim expressum /acit cessare tacitum applies to such cases. If 
this were not so, it would be necessary for the parties to every 
agreement to provide in terms that they are to be understood 
not to be boimd by anything which is not expressly set down — 
which would be manifestly inconsistent " (2). 

Subject to the above limitation, there is no reason why the 
buyer may not bargain for goods of various qualities, each 
guaranteed by an express condition by the seller. " The doc- 
trine that an express provision excludes implication," says 
Willes, J. (a), **does not affect cases in which the express 
provision appears on the true construction of the contract to 



r 



(tt) (1848), 2 Ex. 111. 
(:r) (1810), 12 East, 452, quoted in 
Jones y, Botcden, supra, 
(y) (1862), 7 H. & N. 956. 



(2) Per Maule, J., in Dickson v. 
Zxzania (1851), 10 C. B. at p. 610. 

(fl) Mody T. Oregson (1868), L. R. 
4 Ex. at p. 53. 
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have been superadded for the benefit of the buyer," where in S. 14 (4). 
fact there is ''an independent and additional undertaking" by 
the seller (5). Thus, e.g., an express warranty that the goods 
are according to sample would not be inconsistent with the 
implied condition as to merchantable quality if the sample was 
deceptive^ as in Mody v. Gregeon (c). The express intention that 
the goods should conform to the sample is not inconsistent with 
the implied intention that they should be merchantable, where 
the sample represented a merchantable article ; it would be other- 
wise if the sample truly represented the particular quality of the 
bulk {c\ On the other hand, where the parties have agreed upon 
a particular standard by which the quality is to be gauged, any 
implied warranty of quality or fitness would ordinarily be nega- 
tived, as where they contract for goods of a particular description 
and quality, " as classified by official surveyors " {d\ or for goods 
" of the same quality as the seller made " for other persons {e). In 
both these cases the express warranty would negative the implied. 

Illustrations. 

1. A., in answer to B.'s request for tenders for stores for troops 
which B. had contracted to convey to India, offers to supply B. with 
troop stores, guaranteed to pass tiie survey of the Honourable East 
India Company's officers. A. delivers the stores, which pass the 
survey, but are unsound. A. is liable to B. for a breach of warranty 
that the stores should be fit as troop stores, although the express 
warranty was satisfied, the two not being inconsistent. Bigge v. 
Parkinson (1862), 7 H. & N. 955. 

2. A. agrees to sell B. a cargo of Indian com, which he expressly 
warrants to be ecjual to the average of the shipments of that season, 
and should be shipped in good and merchantable condition. The com 
is bought, to the xnowlSge of A., for a foreign voyage. A. has not 
warranted that the com was fit for a foreign voyage, as his express 
warranty related only to the quality on shipment. Dickson v. Zizania 
(1851), 10 C. B. 602. 

3. B., a doth merchant, orders of A., a cloth manufacturer, for the 
purpose (as A. knows) of re-selling to tailors, a quantity of worsted 
coatings. The ^;oods are to be in quality and weight equal to samples 

Erevioudv furnished. The samples and the goods supplied contain a 
itent defect which renders them unfit as coating and unmerchant- 
able. A.'s express warranty, that the goods should be equal to sample, 
is not inconsistent (so far as latent defects are concerned) with the 
implied condition that the goods should be merchantable and fit. 
Drummond v. Van Ingen (1887), 12 App. Cas. 284. 

4. A. agrees to sell to B. ** bright fresh spruce deals averM^ing 
second auSity. as classified by official surveyors." A. delivers deals 
of tiiat aescription and quality as classified. A. has fulfilled the con- 
dition, though the goods may be unmerchantable to B. McLelland v. 
StewaH (1883), 12 L. E. Ir. 125. 

(*) Per Brett, L. J., in Johmon v. {d) MeLeUand v. Stewart (1883), 12 

RayUon (1881), 7 Q. B. D. at p. 451. L. B. Ir. 126. 

{e) (1868), L. R. 4 Ex. 49. {e) Dewitt v. Berry, 134 U. S. 306. 
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Sale hy Sample. 



♦ s- 1^- 15. — (1.) A contract of sale is a contract for sale 

. Saio by by sample, where there is a term in the contract, 

express or implied, to that effect. 

I S, 15 (1), i< ^ gale 5y sample, properly bo called, is merely a particular 

i case of a sale 5y description. The goods are impliedly described 

as being of a homogeneous bulk, out of which the sample has 
Leen drawn, and the quality of which is therefore represented 
by the sample " («). 

But the sample must be a sample of that which the buyer agreed 
io huy (/), f .«., the condition as to the description of the goods 
mM^i first be satisfied. See s. 13, ante, p. 88. 

Sometimes goods are contracted to be sold according to an 
" average sample." For the meaning of this, see the American 

I ca^es cited in the note (y). 

' A term .... to that effect — "It must not be assumed that, 

in all cases where a sample is exhibited, the sale is a sale ' by 
sample.' The vendor may show the sample, but decline to sell by 
it, and require the purchaser to examine the bulk at his own risk ; 
or the buyer may decline to trust to the sample and the implied 
wturanty, and require an express warranty, in which case there 
is no implied warranty, for expressum/acit cessare taciturn " (A). 

'' This was not a sale by sample. The sample was not pro- 
duced as a warranty that the bulk corresponded with it, but to 
enable the purchaser to form a reasonable judgment of the 
commodity (»). 

Illustration. 

A. exhibits to B. a sample of Sassafras wood, which B. inspects, and 
A. then agrees to sell the wood to B., described in the sale note as 
' ' fair merchantable Sassafras wood.'* This is a sale on an express 
CDiidition or warranty that the wood shall be as described, and not a 
^le by sample, the sale note being silent as to any sample. Tye v. 
Fitimore (1813), 3 Camp. 462 (k). 

i^) Campb. on Sale of Goods (1st G.J., in MeMuUen v. Heiberg (1879), 

ed.), p. 305. 4 L. B. Ir. at p. 121. 

(/) NUhol V. Qodta (1864), 10 Ex. (i) Per Lord EllenboroTigh, in 

191. Gardiner v. Gray (1816), 4 Camp. 

{g) Leonard v. Fowler (1871), 44 N. at p. 144. 

Y. 289; Schnitzer y. Oriental lYint {k) See aiao Meyer y, Everth {IS14)^ 

Works, 114 Mass. 123. 4 Gamp. 22; Gardiner y. Gray (ISl^), 

{h) Benj. p. 641. See per May, ib. p. 144. 
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(2.) In the case of a contract for sale by sample — s. 15 (2). 

(a) There is an implied condition that the bulk 

shall correspond with the sample in quality : 

(b) There is an implied condition that the buyer 

shall have a reasonable opportunity of com- 
paring the bulk with the sample : 

(c) There is an implied condition that the goods 

shall be free from any defect, rendering 
them unmerchantable, which would not be 
apparent on reasonable examination of the 
sample. 

Bulk shall correspond with sample. — Sub-s. (2) (a) must be S. 15 (2) (a). 
read subject to s. 13, supra. Implied 

" The sale by sample ... is a contract to sell a quantity ^^t bulk 
of goods answering to the sample "(/). And "the purchaser correepondfl 
may reject the commodity if it does not correspond with the ^qu^^^ 
sample " (m). 

" If I buy a commodity wholly discordant to that which is 
promised me, I am not bound to accept of a compensation for 
the dissimilarity. This is not a performance of the contract " (n). 

The above extracts show clearly that, by the previous law, the 
warranty of accordance with sample was really a condition, as it 
is now expressly stated to be. 

It will be observed that the only condition implied in this 
clause is that the goods should conform to the sample in quality y 
which includes, by s. 62 (1), "state or condition." The use of 
a sample usually negatives the implication that the goods should 
be of sjiy particular qualiiy (0), and naturally so, as "the office 
of a sample is to present to the eye the real meaning and inten- 
tion of the parties with regard to the subject-matter of the 
contract " {p) ; and they are presumed to be contracting for 
goods of a quality only similar to the sample. This rule is 
quite consistent with the rule laid down in s. 13, that the 
goods should also conform to their description, as the sample 
most be a sample not only 0/ the quality of the goods contracted 

(0 Ter Cm. in ma Y.8mUh(lSl2), 114. 

4 Terant. at p. 632. (0) Per Our. in Mody v. Gregson 

(flt) Per Abbott, C.J., in Farker v. (1868), L. B. 4 Ex. 49. 

Baimer (1821), 4 B. ft A. at p. 392. (p) Per Lord Maonaghten, in 

(m) Per Lord EUenborongb, in Drtmmond v. Van Ingm (1887), 12 

HTMert v. 8hee (1807), 1 Camp, at p. Ap. Ca. at p. 297. 
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B* U (2) (a), for, but most be a sample of the goods contracted for^ and not of 
something else {q). 

In some oases the sample will be the only description of the 
goods contracted for, e.g., when the seller sells by sample a 
white mineral of which he had found a vein, and does not know 
what it is (r) ; or a seed which he cannot identify («). In such 
caROS conformity of the bulk with the sample satisfies not only 
the condition as to quality under this sub-section, but also that 
of description under s. 13. The case is otherwise when the sale 
ia of goods generally known in commerce according to sample. 
Ilere the buyer has not, as he has in the case above, information 
of the character of the bulk, and the latter must be merchant- 
able (r). This is dealt with in sub-s. 2 (c), infra. 

A mistake by the seller in exhibiting the wrong sample is no 
ground for avoiding the sale (/), as the seller is, ''by his own 
fault, precluded from setting up that he had entered into [the 
contract] in a different sense to that in which it was understood 
by the other party " (w). 

Illustrations. 

1. A. agrees to sell to B. seventeen pockets of hops according to 
sample, to be paid for by a bill of exchange. B. draws a bill and 
indorses it to A. A. delivers hops which are not in accordance with 
sample, which B. refuses to accept. A. cannot sue B. on the bill, as 
the consideration for the bill has wholly failed. Wells v. HopJcins 
(1839), 5M. &W. 7. 

2. A. agrees to sell to B., by sample, a seed which A. calls '* seed 
barley," but does not bind hunself as to its exact character. The 
bulk delivered bv A. corresponds to the sample, but is not seed barley. 
A. has fulfilled the condition of the contract. Carter v. Crick (1859), 
4 H. & N. 412. 

3. B. buys of A. at a public sale, by sample, sixteen hogsheads of 
f^u^ar. The sugar, when delivered, is not according to samjple, and B. 
rejects it. A. cannot recover ihe price of the sugar from B. Hibhert 
\. Shee (1807), 1 Camp. 113. 



B. 15 (2) (b). 

and tliat 
buyer eball 
have TeasoD- 
able oppoF' 
timity of 
comp!iriii|f 
the bulk ; 



Opportunity of comparing the bulk with the sample.— This 
clause is founded on the case of Lorymer v. Smith, quoted in 

illustration {x). 

As the buyer has a right of rejection if the bulk of the goods 
delivered do not agree with the sample, he has also a right to a 



(?) Niehol v. Qodt8 (1864), 10 Ex. 
1 01 ; Bee under s. 13, ante, p. 88. 

(r) Per Cur., in Mody v. Chregson 
(1868), L. B. 4 Ex. 49. 

(*) Carter v. Crick (1859), 4 H. & 
H. 412. 

{t) Scott v. LittUddU (1858), 8 E. 
&B. 815; seeBenj.p. 63. 



(m) Per Hannen, J., in Smith v. 
Eughe8{nn), L. B. 6 Q. B. at p. 609. 

{x) Gf . with that case, Fettitt v. 
MiUhell (1842), 4 M. & G. 819, wMoIl 
was an express oontraot, and held 
under the oiroumstancee that the 
buyer had no right to measure the 
goods. 
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reasonable opportunity of doing that wluch is neoessary to enable S. 15 (2) (b). 
him to make up his mind, Le.j to inspect the goods. S. 34 (1), 
infroy provides that, under these circumstances, the buyer is not 
deemed to have accepted the goods. Lorymer v. Smith shows that 
the buyer may, on an improper refusal to allow inspection, repu- 
diate the contract in Mo, i.e., even as regards another parcel of 
goods of which he had been allowed inspection. 

A reasonable opportunity. — ^In Lorymer v. Smith, infra, the 
Court found that the buyer's request for inspection was made 
"at a proper and convenient time." It would therefore follow 
that a request at an improper time, or otherwise an unreason- 
able request, imacoeded to by the seUer, would be no breach of 
the condition. 

Illustration. 

A. agrees to sell to B., by sample, two parcels of wheat, to be paid 
for by bill if required. B. calls at a reasonable hour at A.'s premises, 
and examines one parcel, but is prevented by A. from seeing the 
other. B. never tenders the bill. B. then repudiates the whole con- 
tract. A. afterwards offers inspection. B. is not liable to accept or 
pay for any of the wheat. Lorymer v. Smith (1822), 1 B. & 0. 1. 

Goods shall be firee firom any defect not apparent, etc. — s. 16 (2) (o). 
Sub-s. 2 (a), above, deals with the condition that goods, bought and that 
by sample, should conform therewith. In such a case as has ^^^^ 
been pointed out, any other condition as to quality iBprimd facie latent defects 
negatived. The buyer has, by his inspection of the sample, the ?^^Sj-«4.. 
quality of the bulk before him, and is presumed to be contracting ableness. 
for goods only equal in quality thereto. But " as the object and 
use of either inspection of bulk or sample alike are to give 
information, disclosing directly through the senses what any 
amount of circumlocution might fail to express ... it seems 
difficult ... to ascribe any greater effect to a sample in exclud- 
ing implication than would be ascribed to express words in the 
contract, giving, so far as words could give, the same amount of 
information" (y); "the sample cannot be treated as saying more 
than such a sample would tell a merchant of the class to which 
the buyer belongs, using due care and diligence " (z). 

Therefore, in accordance with the above principles, if the 
sample be deceptive, i. e., represents imtruly the good com- 
mercial article about which the parties are contracting, any 
primd/acie implication that the parties are dealing with a bulk 
only according to sample is negatived ; just in the same way as 

(y) Per '^^mies, J., in Mody v. (1887), 12 Ap. Ca. at p. 294. 
Ore^ecn (1868), L. B. 4 Ex. at p. 63, {z) Per Lord Maonaghten,m2>rtii»- 

qooted in JDrumnumd v. Van Ingm mond v. Van Ingen, ibid, at p. 297. 
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I S. U (2) (o). if the apparent qualities of the sample had been enumerated in 

'' express words, instead of being left to implication. The posi- 

tion of the seller and buyer in fact is just this : they are dealing 
I with the bulk of a commodity to be supplied according to the 

I Bample, if the latter truly represents (but not otherwise) the 

commodity about which the parties are contracting. This com- 
modity will be (in the cases of mercantile goods) such goods 
ag ordinarily understood in commerce, saleable and merchant- 
able (a), or (as the case may be) fit for the purpose for which 
they were ordered {b). In the case of non-mercantile goods, the 
Bubject-matter of the contract will be merely a bulk oorre- 
etponding to the sample, though not merchantable (c), as the 
seller does not ** deal in goods of that description" («?). 

The above provisions of the previous law are embodied in this 
sub-section, which is founded principally on the great case of 
Drummond v. Van Ingen, quoted supra. In that case (which 
was one of a manufactured article, but the principle applies also 
to a dealer (c?)), the law Lords make the following instructive 
remarks : — 

" When a manufacturer proposes to carry out the ideas of his 
cuatomer, and furnishes a sample to show what he can do, surely 
in effect he says, ' This is the sort of thing you want, the rest is 
my business ; you may depend upon it that there is no defect in 
the manufacture which would prevent goods made according to 
that sample from answering the purposes for which they are 
required. As against the manufacturer, I think it must be 
taken that the sample is free from all hidden defects of manu- 
facture which would interfere with the proper use of the 
manufactured article. If the manufacturer supplies goods 
corresponding with the sample, but free from all such defects, 
ho fulfils his bargain " («). 

" When a purchaser states generally the nature of the article 
he requires, and asks the manufacturer to supply specimens of 
the mode in which he proposes to carry out the order, he trusts 
to the skill of the manufacturer just as much as if he asked for 
no such specimens. And I think he has a right to rely on the 
samples supplied representing a manufactured article which will be 
Jit for the purposes for which such an article is ordinarily used, 
jusf as much as he has a right to rely on manufactured goods 

{a) See s. 14 (2), ante, p. 96. on tliis case, ante, pp. 97, 99. 
(b) See 8. 14 (1), ante, p. 92. {d) See s. 14 (2), ante, p. 90. 

(o) Turner v. Mueklow (1862), 8 {e) Per Lord Macnaghten, in 

Jur. K. S. 870, was an instance, Drummond v. Van Ingen (1887), 12 



though not a sale by sample. See Ap. Ca. 297, ! 
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supplied on an order wifhont samples complying wifh such a S. 15 (2) (o). 
warranly " (/). 

It will be seen from the above two extracts from the judgment 
of the law Lords that the sample may be regarded under two 
aspects, viz.: (1) as showing a common intention that the 
quality of the bulk shall be judged of by the sample, so far only 
as the sample is capable of revealing that quality : (2) as a 
representation or engagement on the part of the seller that the 
sample shall truly represent a merchantable article. In the 
latter case the seller would be bound, by a kind of estoppel, 
from saying that the bulk, though according to sample, was 
alfio according to contract. In the former, the presumed 
common intention is that a merchantable article shall be 
represented by the sample. 

Defect rendering them unmerchantable. — ^That is, in the case 
of a contract for a mercantile commodity. If the goods con- 
tracted for by sample are not such, it would seem to follow, 
from the principle of Turner v. Muchlow (^) (though that was 
not a case of a sale by sample), that the only condition implied 
would be that laid down in sub-s. 2 (a) ; ». «., that the bulk should 
be in accordance with the sample. 

Apparent on reasonable examination. — ^That is, on an exa- 
mination by " a buyer of ordinary diligence and experience" (A). 
"What is *due diligence' must depend upon the circum- 
stances" (A). The question is, what the sample "would tell a 
merchant of the class to which the buyer belongs, using due care 
and diligence, and appealing to it in the ordinary way, and with 
the knowledge possessed by merchants of that class at the time. 
No doubt the sample might be made to say a great deal more. 
Pulled to pieces and examined by imusual tests which curiosity 
or suspicion might suggest, it would doubtless reveal every secret 
of its construction. But that is not the way business is done 
in this country " (»). 

Illustrations. 

1. B., a cloth merchant, orders of A., a cloth manufacturer, worsted 
coatings, to be in quahty and weight equal to previous samples. The 
samples and also tne bulk supplied contain a latent defect, i, e., a want 
of firmness or cohesion, not discoverable bv a reasonable examination 
of the samples. B. resells the goods, which are returned on his lumds 

(/) Per Lord Hersohell, ihid,^ (h) Per Lord Hersohell, in Drum' 

p. 294. mondy. Vanlngm (1887), 12 Ap. Ca. 

is) (1862), 8 Jnr. N. S. 870. The at pp. 294, 295. 

facts are stated on p. 99, ante. See '(«) Per Lord Maoiiaghten, ibid, at 

also Wtlvm v. JDtm^me (1879), L. B. p. 297. 
Ir. 4 Ex. 249. 
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B. 16 (2) (o)* by the buyers. A., although the bulk corresponded with the samples, 

is liable to B. on a warranty that the coatings did not contain this 

defect rendering the goods unmerchantable. Drummond y. Van Ingen 
(1887), 12 App. Ca. 284. 

2. A., a manufacturer, agrees to sell to B., according to sample, 
certain grey shirtings of a certain weight. Both the sample and the 
bulk contain an admixture of 16 per cent, of china clay, introduced by 
A. only to increase the weight, but rendering the goods unmerchantable. 
This admixture is not discoverable by an ordinary inspection. B. 
inspects and accepts the goods. A. is liable to B. on a warranty of 
merchantable quality. Mody v. Oregson (1868), L. E. 4 Ex. 49. 

Before leaving the subject of warranty and condition, the 
present is a good opportunity of noticing some points in con- 
nection with the subject of warranty. The distinction between 
conditions, warranties, and mere representations is dealt with 
above {k). 

Warranty is defined in s. 62 (1) as ^*an agreement with 
reference to goods, &c.," ».«., it must form part of the contract. 
*^ It is not, indeed, necessary that the representation, in order to 
constitute a warranty, should be simultaneous with the conclu- 
sion of the bargain, but only that it should be made during the 
course of the dealing which leads to the bargain, and should then 
enter into the bargain as part of it " {J). Thus, in Hopkins v. 
Tanqueray (m), the seller before the sale had affirmed the sound- 
ness of a horse, and the buyer had, on the following day, bought 
the animal, without warranty, at auction. It was held that the 
antecedent representation was no part of the sale by auction ; 
and consequently no warranty. '* It also follows .... that a 
Tvarranty given after a sale has been made is void, unless some 
new consideration be given for the warranty. The consideration 
already given is exhausted by the transfer of the property in the 
goods without a warranty, and there is nothing to support the 
subsequent agreement to warrant, unless a new consideration be 
given " (n). 

Another rule with respect to a warranty is that no special form 
of words is necessary. '^ An affirmation at the time of sale is a 
warranty, provided it appear in evidence to have been so in- 
tended " (o). " And in determining whether it was so intended, 



{k) See notes to 8. 11 (1), ante, 
p. 70. 

(t) Benj. pp. 607, 608. So also 
in the early case of Chandelor v. 
Ijopua (1604), Opo. Jac. 4; 1 Sm. L. 
C. (9th ed.) 186, "the warranty 
ought to be made at the same time 
of the sale." See also Cknody v. 
Thtmas (1877), 36 L. T. N. S. 22. 



(m) (1864). 16 C. B. 130 ; cf. 
Fercival v. Oldaere (1866), 18 C. B. 
N. S. 398. 

(») Benj. p. 608, quoting RoBearla 
V. Th(ma9 (1842), 3 Q. B. 284. See 
also the old case of M^w v. R%€9aeU 
(1683), 1 Show. 629. 

(o) Per BuUer, J., in FatUy ▼. 
Freeman (1789), 3 T. E. 61, quoting 
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a decisiye test is whether the seller assumes to assert a fact of 
which the buyer is ignorant, or merely states an opinion or 
judgment upon a matter of which the seller has no special 
knowledge, and in which the buyer may be expected also to 
have an opinion, and to exercise his judgment. In the former 
case there is a warranty ; in the latter not *' ( jd). 

The intention is one of fact for the jury (^). ''And in some 
cases, even when the alleged warranty was expressed in writing, 
it has been left to the jury to say whether the intention of 
the parties was that the representation or afi&rmation should 
constitute a warranty or not; for simplex commendatio non 
ohligaV'ir). 

Secondly y with regard to warranties in general terms. The General 
general rule as to these is, that they do not primd facie extend ^^*""^ ^' 
to defects (1) of which the buyer was aware; (2) which were 
easily discoverable without the exercise of peculiar skill; but 
they may so extend by express agreement («). But the general 
warranty extends to all other defects {t). So in America, it has 
been decided (u) that a general warranty extends to patent 
defects, where access to the horse was prevented by the seUer 
by means of a trick, the buyer being unaware of the defect. 
This is quite in accordance with principle. 

Thirdly, with regard to warranties limited in time. A seller Warranties 
may warrant a future, as he may a present, event (a:); thus ^J^"* 
a warranty limited to continue a certain time may be (y) a 
warranty of a future event, or only a warraniy against such 
defects as are pointed out during that time (z). And the limita- 
tion of the time may be proved by rules or notices affixed 
conspicuously on the seller's premises (a). It has been decided 
in America (and the decision is quite according to principle) 
that the mention of the time appHes only to the warranty, 
and does not operate to extend, in the buyer's interest, the time 

Holt, C.J., in Orowy, Gardner (1688), (u) Kenner v. Harding, 28 Am. R. 

1 Show. 68 ; and Medina v. Stoughton 616. 

(1700), 1 Baym. 698. See also 2 Sm. {x) Per Lord Mansfield, in Edeny. 

li. C. (9th ed.) 74. Farkinson (1781), 2 Dongl. at p. 734. 

(p) Benj. pp. 609, 610, quoting (y) Per Lush, J., in Chapman t. 

(i$tter alia) Boiler, J., in Fatley t. Chvpther, infra ; Snow v. Shoemaeher 

Frtemm, supra. Man, Co,, 44 Am. B. 609. 

(^) Benj. p. 610. (z) Chapman v. Qtoyther (1866), 

(r) Ibid, L. R. 1 Q. B. 463 ; Bywater v. 

(«) Benj. p. 613. Biehardeon (1834), 1 A. ft E. 608 ; 

\i) Bailey T. MerreU (1605), 3 Smart y. Hyde {lSU),StlL,&W.72Z. 

Bolebr.H; HolUdayY.Moryan(lS6S), (a) JTatkins v. Bymill (1883), 10 

lIL &E. 1. Q. B.D. 178. 
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for rejeotioni under b. 35, of the goods after diBOorery of the 
defect (Jf). 

Illxjstbations [Warranty or not]. 

1. A. sellB to B. a horse for lOZ., and ^yes him a receipt ae follows : 
'* Beceived 102. lor a grey four year colt, warranted sound in every 
respect.*' This is a warranty only of soundness, as appears by the 
collocation of the words, and not of age, which is merely represented 
by A. Budd v. Fairmaner (1831), 8 Bmg. 48 (c). 

2. A. sells to B. by a bill of parcels "four pictures, Views in Venice, 
Canaletti." It is a question for the jury whether A. merely enressed 
his opinion as to the authorship, or warranted it. Power y. Barham 
(1836), 4 A. & E. 473- 

Illusteatiowb [General warranty]. 

1. A. sells to B. two horses, one of which is known to B. at the time 
to be suffering from a cough, and the other from a swelled leg ; but A. 
warrants their soundness on delivery at the end of a fortnight. This 
is an express warrantv by A. of the horses' soundness at the time of 
delivery, notwithstanding the patent defect. Liddard v. Kain (1824), 
2 Bing. 183. 

2. A. sells to B. a horse which, to the knowledge of both, is suffering 
from a splint, and warrants him then sound. Some splints cause 
lameness, and others do not; and no inspection could show ^'b 
particular character of this spHnt. The horse thereby becomes lame. 
A. is liable to B. on the warranty, as B. could not teU that the 
particular splint would cause lameness. Margetaon y. Wright (1832), 
8 Bing. 454. 



Paet U. 
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EFFECTS OF THE CONTRACT. 

Transfer of Property as between Seller and Buyer. 

16. Wtere there is a contract for the sale of 
unascertained goods no property in the goods is 
transferred to the buyer unless and until the goods 
are ascertained. 

''Where the specific goods to which the bargain is to attach 
aje not agreed on, it is clear that the parties can only contem- 
plate an executory agreement [t.^., ' an agreement to sell ']. If 
A. buys from B. ten sheep, to be delivered hereafter, or ten 
sheep out of a flock of fifty, whether A. is to select them, or B. 
is to choose which he will deliver, or any other mode of sepa- 
rating the ten sheep from the remainder be agreed on, it is 
plain that no ten sheep in the flock can have changed owners by 



(h) Upton Man. Co. v. MuUke, 69 
Iowa, 567. 



{e) See also Anthony v. Maktttd 
(1877), 37 L. T.N. S. 438. 
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the mere contract; tliat something more must be done before it 8. 10. 
can be true that any partionlar sheep can be said to have ceased -— — 
to belong to B., and to have become the property of A." {d), 

*' When the agreement for sale is of a thing not specified, aa 
of an article to be manufactured, or of a certain quantity of 
goods in general, without a specific identification of them, or an 
'appropriation' of them to the contract, as it is technically 
termed, the contract is an executory agreement, and the property 
does not pass " (e). 

In such a case ^* the contract can be no more than a contract 
to supply goods answering a particular description. It is dear 
there can be no intention to transfer the property in any par- 
ticular lot of goods more than another till it is ascertained which 
are the very goods sold. ... It makes no difference, although 
the goods are so far ascertained that the parties have agreed 
that they shall be taken from some specified larger stock. 
In such a case the reason still applies: the parties did not 
intend to transfer the property in one portion of the stock 
more than in another " (/). The rule is as old as the Y. B., 
18 Edw. 4, 14. 

The only English case which conflicts with the above prin- 
ciples is Whitehouse v. Frost (^), where, as between the buyer 
and second buyer, the property was held to pass in an undivided 
portion of a larger bulk of oiL Le Blanc, J., in Busk v. 
Davis (A), explained the case as one of a sale specifically of an 
undivided quantity^ and good at all events as between a buyer 
and second buyer. But, though the case has been followed in 
America, it has been much doubted in England (t), and may be 
considered not to be law. 

TTnless and until the goods are ascertained. — ^By the terms of 
this section the ascertainment of the goods is made a condition, 
" subject to which," under s. 1 (4), " the property in the goods 
is to be transferred." "Piroperty" is defined in s. 62(1) as 
" general property " ; and the words " no property " must be 
taken as meaning that '' the property is not transferred." 

There is no express definition in the Act of *' ascertainment," Meaning of 
but the impHed definition of ** imconditional appropriation " may ^^^^t*^- 
be contemplated by s. 18, Eule 5 (1). If such be the intended 
definition, ascertainment does not take place till all the con- 
ditions to the transfer of the property are fulfilled, whatever may 

(iQ Boij. p. 274. {g) (1810), 12 East, 614. 

(#) Benj. p. 311. (A) (1814), 2 M. & 8. 397. 

(/) BlaoU). p. 125. (i) See the cases in Benj. p. 314. 
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B. li. be the interTal between the fixing of the "identity and indi- 
yidualitj of the goods " (which was the definition of " ascertain- 
ment " preyiously to the Act) (A;), and the performance of such 
conditions, which interval may, as in the case of a shipment and 
reservation of the right of disposal under s. 19 (1), amount to 
months. The previous rule was that ascertainment took place 
by means of an appropriation mutually assented to (/) ; but that 
the seller might still impose further conditions to the transfer of 
the property (m). It seems a strange result that the goods 
should not be considered ascertained, however much their 
identity and individuality was fixed, until every condition 
precedent to the passing of the property is performed. A way, 
however, of harmonising the sections with the previous law (as 
it is probable that no change is intended) is to treat " ascertain- 
ment " as undefined, but preserved, as a common law rule, by 
B. 61 (2), and meaning "a final appropriation," though that 
appropriation may be clogged with further conditions precedent 
to the passing of the property. 

The question after all is not very material, as the real question 
in the cases is the transfer of the property, and that is dealt 
with by ss. 18, Eule 5 (1), and 19 (1). 

It is doubtful whether goods, when " ascertained," are dealt 
with in s. 17, or whether that section is concerned only with 
specific goods. See the notes to s. 17, pos^, p. 115. 

When the subject-matter of the contract of sale is a chattel 
to be manufactured (n), or an entire quantity of goods to be 
supplied, as, «.y., a cargo (when "cargo" bears that mean- 
ing) (o), the goods are not ascertained tiU the completion of the 
chattel or of the loading and appropriation. These cases are, 
however, treated of as " future " goods, and dealt with in s. 18, 
Bule 5 (1), post, p. lSO{p). And the case of a chattel to be 
made must be distinguished from the case when the chattel is 
specific, though incomplete. The latter case falls under s. 18, 
Eule2,j9o«^, p. 119 (y). 



{k) See per Lord EUenborongh, in 
3utk V. Davit (1814), 2 M. ft S. at 
p. 403. 

(/) See per Erie, O.J., in CampleU 
T. M^uy Docks (1868), 14 C. B. N. S. 
112. 

(m) The varioxiB senses in which 
^* appropriation" is nsed, and the 
distinction between it and the trans- 
fer of the property, are stated by 



Parke, B., in Wait v. Baksr (1848), 
2 Ex. 1. 

(ft) Muekhw v. Mangles (1808), 1 
Tannt. 318 ; ElUott y. Fyhus (1834), 
10 Bing. 612. 

(o) Abvd. Anderson t. Mories (1876), 
1 Ap. Ca. 713. 

(p) See also Benj. pp. 287, 288, 
342. 

{q) Benj. pp. 293 et tsq. 
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l^USTRATIONS. " -8.16. 

1. A. oontraots to sell B. twenty tons of oil from A.'s cisterns, which 
contain more than twenty tons. A. does nothing to separate the oil. 
The oil contracted for has not become the property of B., as there is 
no ascertainment of any specific portion of tne bulx. White y. Wilk^ 
(1813), 5 Taunt. 176 (rj. 

2. A. contracts to sell B. ten tons of hemp out of a bulk of thirty tons 
then lyinff on the premises of C. A. gives 0. an order to weigh the 
hemp and deliyer to B. This is not done, and, B. then becoming 
insolvent, A. countermands the order to C. A. can maintain trover 
against C. if he refuses to deliver the hemp to A., as the property in 
the hemp is not B.*s. Shepley v. Davu (1814), 5 Taunt. 617 (r). 

3. B. orders of A. twenty hogsheads of sugar. A. fills up and 
delivers four hogsheads, and then fills up the remaining sixteen and 
asks B. to take them, which B. promises to do. All the twenty 
hogsheads are ascertained, as there was a separation by A., and a 
mutual appropriation. Rohde v. Thivaites (1826), 6 B. & tJ. 388. 

4. A. agrees to sell to B. 100 quarters of barley out of the bulk in 
A.'s granary, B. to send sacks ana A. to fill them. B. sends 200 sacks, 
and A. fills 155. The barley in the 155 sacks is ascertained on the 
fiUing^of the sacks by A., that being an act of appropriation by A. 
with^.*s previous authority. For the same reason, there is no ascer- 
tainment of the rest of the barley. Aldridge v. Johnson (1857), 7 E. & 
B. 885(«). 

17. — (1.) Where there is a contract for the sale Property 

• • /» J • * J J ii_ i • ii passes when 

of specific or ascertained goods the property in them Sitended to 
is transferred to the buyer at such time as the parties ^^' 
to the contract intend it to be transferred, 

(2.) For the purpose of ascertaining the intention 
of the parties, regard shall be had to the terms of 
the contract, the conduct of the parties, and the cir- 
cumstances of the case. 

*' When there has been no manifestation of intention [t.^., as S. 17 (l). 
to the transfer of the property], the presumption of law is that 
the contract is an actual sale, if the specific thing is agreed on^ 
and it is ready for immediate delivery {t) ; but that the contract 
is only executory when the goods have not been specified (m), or 
if, when specified, something remains to be done to them by the 
Tender, either to put them into a deliverable shape {x), or to 
ascertain the price (y). In the former case there is no reason for 

(r) other oases are Wallaee v. («) Approved, per Lord O'Hagan, 

Brtedt (1811), 13 East, 622 ; Bmk v. in Anderson v. Moriee (1876), 1 Ap. 

Dams (1814), 2 M. & S. 397 ; Amtm Ga. at p. 740. 

T. Crovm (1812), 4 Taunt. 644; (Q s. 18, r. 1,ih7«^, p. 117. 

eaiarronr. Krerft (1867), L. B. 10 (ii) s. 16, anU, p. 110. 

Ex. 274* \x) 8. 18, r. 2, pott^ p. 119* 

• (y> 8. 18, r. 3, post, p. 124. 

O. 1 
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propertf maj 
a«pef)d upon 
fu&llinpnt of 
a condition 
by buyer. 



(1) E.p.,Gal& 
for ready 



unputing to the parties anj intention to saspend the tranfifer of 
the property, inasmuoh as the thing and the price have been 
mutually assented to, and nothing remains to be done. In the 
latter case, where something is to be done to the goods, it is pre- 
sumed that they intended to make the transfer of the property 
dependent upon the performance of the things yet to be done as 
a condition precedent. Of course, these presumptions yield to 
proof of a contrary intent, and it must be repeated that nothing 
prevents the parties from agreeing that the property in a specific 
thing sold and ready for delivery is not to pass till certain con- 
ditions are accomplished, or that the property shall pass in a 
thing which remains in the seller's possession, and is not ready 
for deliveiy, as an unfinished ship, or which has not yet been 
weighed or measured, as a cargo of com, in bulk, sold at a 
certain price per pound or per bushel " (2). 

The present appears to be the most appropriate occasion to cite 
a third rule, as to the passing of the property, mentioned by 
Mr. Benjamin (a), as follows : — " When the buyer is by the 
contract bound to anything as a condition, either precedent or 
concurrent, on which the passing of the property depends, the 
property will not pass until the condition be fulfilled, even 
though the goods may have been actually delivered into the 
possession of the buyer." The latter clause must, however, it is 
apprehended, be subject to this limitation, viz., that the delivery 
does not operate as a waiver of the condition^ e, y., of payment on 
delivery {b). 

Thus the facts of the case may show, ^.y., that the contract of 
sale of the specific goods was a ready-money bargain, t. e,, a 
contemporaneous exchange of goods and money (c). In this 
case no property passes except there be payment on delivery. 
Sales by a tradesman are ordinarily presumed to be such {d). 

There is very little authority on this branch of the law in 
England {e). But the rule appears to be recognized in s. 19 (1) 
by the statement that, on a contract for the sale of specific goods, 
the seller may reserve the right of disposal. 



(2) Benj. p. 275. See also the 
judgment in CaleuttOf ^. Co. v. De 
Mattos {IS6S), 32 L. J. Q. B. at p. 328. 

(a) pp. 282, 304. 

{b) Ab in EanoeU v. Hunt, cited in 
Tooke V. EoUingumth (1793), 6 T. R. 
215; Fayne y. ShadboU (1808), 1 
Gamp. 427. 

{e) See Noy's Maxims, p. 87, and 
Buuey y. Bamett (1842), 9 M. & W. 



312 ; Cohen y. Fotter (1892), 61 L. J. 
Q. B. 643. 

{tC) Buuey y. Bamett, 9upra ; Stu* 
well y. Runt, supra ; and case dted in 
1 Sm. L. 0. (9th ed.) p. 166. 

(e) QeeZoesehmanr. lFilliamM{lSl6), 
4 Camp. 181; Fojfne y. Shadbolt, 
supra; and cases in note (c). And in 
America, Upton v. Siurhridge Mille, 
111 Mass. 446. 
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Another dass of cases are hire-purcliase agreements, where the S. 17 (l). 
property does not pass till all the instalments are paid (/). So, (2) Hire- 
also, cases of goods sent on approval, &c., under s. 18, Bnle 4. puichase 
But these two classes of cases would seem to be rather bailments, *firreement. 
with an option of purchase, the same act of the buyer operating ^^ ^^ 
both as an acceptance of the contract, and as a transfer of the appzoyal, &o. 
properly— cases, in fact, of what Mr. Benjamin (y) calls " condi- 
tional assent." But they are sufficiently illustratiye of the 
above-quoted rule. 

Contract for the sale of specific or ascertained goods.— It is 
not very dear what the exact meaning of " specific or ascertained *' 
is. The two latter words may be intended to be merely a further 
definition of '^ specific," which is imnecessaiy, as the term is 
defined in s. 62 (1) (A). In that event s. 17 will apply only to 
goods '' identified and agreed upon at the time of the contract." 

There is this advantage in this interpretation, that thereby a 
better logical balance of ss. 16 and 17 is preserved ; the former 
dealing only with unascertained goods, and the latter only with 
specific, and both laying down general rules; and s. 18 stating, 
with regard to both classes, the particular rules. If, on the 
other hand, " or " is to be read as disjunctive, then the word 
"ascertained" would appear to mean "subsequently ascer- 
tained," and the section then contains the common law rule, as 
stated by Parke, B., in Wait v. Baker (t ), that, even after ascer- 
tainment, the question still remains one of intention as to the 
passing of the property. But it is possible that "ascertainment" 
is intended to be defined by s. 18, Bule 5 (1), as " unconditional 
appropriation." See on this the notes to s. 16, ante^ p. 111. 

It is noticeable that the same words are foimd in s. 52, which 
reproduces s. 2 of the 19 & 20 Vict. c. 97, the word in the original 
Act being " specific" only. It would seem that under s. 62, at 
any rate, by the addition of the words " or ascertained," some 
extension of the cases to which the section is applicable was 
intended ; and, the same words being used in s. 17 of this Act, 
it is submitted that " ascertained" is not intended to be synony- 
mous with " specific," but meant to cover the case of subsequently 
ascertained goods, the " or" being read disjimctively. 

For the purpose of ascertaining the intention, &o.—- This sub- s. 17 (2). 

{/) Ex parte Cratoeow (1878), 9 See iS^aM v. Jtfbor^ (1886), 11 Ap. Ca. 

Ch. D. 419. at p. 370 ; and see per Sir Greswell 

(g) p. 67. Oreowell in Gilmour v. Supple (1868), 

(A) Lord Blaokbum spealoi of <<a 11 Moo. P. 0. at p. 666. 

spedfio ascertained artide," and of (i) (1848), 2 Ex. 1. 
an article ^'spedfio tmd asoertained." 

i2 
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0. 17 (^]« section appears to include all the facts that can be proved* in 
evidence to show the intention of the parties as to the passing of 
the property. 

Terms of the contract — e.^., a " hire-purchase " agreement, with 
a stipidation that the property shall pass only on payment of aU 
instalments (k). 

Condnct of the parties.— This, as Mr. Lely points out (/), maj^ 
mean more than *' course of dealing" under s. 55. But it is 
impossible to say with certainty what its exact meaning is ; it 
may include cases where the seller is estopped by his conduct 
from denying the transfer of the property (m). See also s. 21 (1). 

Circumstances of the case — e, y., a sale by a tradesman, from 
which an intention may be inferred that the goods are to be paid 
for on delivery («). Other cases will be found in the Illustra- 
tions, infra. S. 18 also in its various rules contains the par- 
ticular presumptions deduced from the special circumstances of 
the case. 

Illustrations. 

1. A. agrees to sell B. a (quantity of iron on the condition that certain 
bills, then outstanding against A., should be taken out of circulation. 
A part delivery is made, but B. does not take up the bills. A. may 
maintain trover against B. for the iron delivered. Bishop v. ShiUito 
(1819), 2 B. & A. 329a. 

2. B. orders of A. a piano to be delivered at the premises of C, a^ 
packer, and to be paid for in ready money. A.*8 servant delivers at 
C.'s premises, C. being away, on the understanding that the piano 
should be paid for before it was delivered to B. C. deUvers to B., who 
does not pay A. A. may maintain trover against C. Loeachinan v. 
Williams (1815), 4 Camp. 181 (o). 

3. A. agrees to sell to B., for a lump sum of 900/., a particular house 
and the furniture therein. The property in the furmture vests in B. 
on the completion of the sale of the house, the contract being entire. 
Lanyan v. Toogood (1844), 13 M. & W. 29 {p), 

4. A. agrees to sell to B. a lease of premises, containing a green- 
house, with the chattels therein, for 49/. A. never makes a good title 
to the lease and greenhouse, but B. removes and uses the chattels. 
The property in the chattels vests in B. on his acceptance of them as 
aforesaid. Sleddon v. Cruickshank (1846), 16 M. & W. 71. 

5. A. agrees to sell to B. a specific hydraulic press, payment to be 
made before delivery within a specified time. Within the time B. 
tenders the price. The press becomes B.'s property on the tender. 
Cohen v. Foster (1892), 61 L. J. Q. B. 643. 



(k) Ex parte Crawc(mr{lS7S)y 9 Ch. 
D. 419. 

(l) Annotated Acts, No. 2, p. 11. 

(m) Stoveld v. Hughes (1811), 14 
East, 308; JFaodleyY, Coventry {lS63)y 
2 H. & C. 164 ; Knights v. Wifen 
(1870), L. B. 6 Q. B. 660 ; see Benj. 
pp. 782, 787. 



(«) JBusaey v. Bamett (1842), 9 Jf . 
& W. 312 ; 1 Sm. L. C. (9th ed.) 
p. 166. 

(o) Though the decision was that 
the goods could be stopped in transit^ 
the case seems really to be one in 
which the property was inyolved. 

(p) See also Neal v. Finey (1808), 
lCamp.47U 
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18. Unless a different intention appears, the S- is* 
following are rules for ascertaining the intention Rules for 
of the parties as to the time at which the property Stention. ^ 
in the goods is to pass to the buyer. 

Unless a different intention appears — t. e.y a difEerent intention 
may appear from a consideration of the facts and circumstances 
mentioned in s. 17 (2), ante, p. 116 ; or the express agreement, 
course of dealing, or nsage mentioned in s. 55. For the special 
instance of a contrary intention with respect to incomplete 
chattels, see notes to s. 18, Eule 2, post, p. 120. 

Rules for ascertaining. — ''The agreement is just what the 
parties intended to make it. If that intention is cleeirly and 
nnequivocally manifested, then cadtt qucestio. But parties very 
frequently fail to express their intention, or they manifest them 
so imperfectly as to leave it doubtful what they really mean, and 
when this is the case, the Courts have applied certain rules of 
construction which, in most instances, furnish conclusive tests for 
determining the controversy "(j). These tests are set out in the 
rules to s. 18. 

As to the time when. — ^This phrase includes the ''future time" 
and " conditions " spoken of in s. 1 (3), ante, p. 7. 

Property in the goods. — ^The expression "goods," including 
both specific and unascertained goods. 

. Rule 1. Where there is an unconditional contract 
for the sale of specific goods, in a deliverable state, 
the property in the goods passes to the buyer when 
the contract is made, and it is immaterial whether 
the time of payment or the time of delivery, or 
both, be postponed. 

Parke, J., well explains the law embodied in this rule in the S. 18, Bule 1« 
&Uowing words in Dixon v. Yates (r) : — 

" I take it to be dear that, by the law of England, the sale of 
a specific chattel passes the property in it to the vendee without 
delivery. . . . Where there is a sale of goods generally («), no 
pr oper ty in them passes till delivery {t) \ because, until then, the 

(q) Benj. p. 274. (i) i,e., Bome act of appropriation 

.(r) (1S83), 5B. &Ad.atp. 340. tmder e. 18, t. 6 (I). See Benj. 
(«) AB.nnder 88. 16 and IS, r. 5 (1). p. 677, on this use of the word. 
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S. 18, Bule 1. very goods sold are not ascertained. But when by the contract 
itself the vendor appropriates to the vendee a specific chattel, €md 
the latter thereby agrees to take that specific chattel and to pay 
the stipulated price, the parties are then in the same situation as 
they woidd be after a delivery (u) of goods in pursuance of a 
general contract. The very appropriation of the chattel is 
equivalent to delivery by the vendor, and the assent of the 
vendee to take the specific chattel and to pay the price is 
^ equivalent to his accepting possession. The effect of the con- 

j tract, therefore, is to vest the property in the bargainee." Other 

statements of the law are to the same effect (v). 

An unconditional contract. — ^The parties may impose what 
conditions they please to the transfer of the property under 
ss. 1 (2) and 17 (1) {w). Instances are given in Eules 2 — 4 to 
s. 18. 

Specific goods. — Defined in s. 62 (1) as ''goods identified and 
agreed upon at the time the contract of sale is made." 

In a deliverable state. — Defined in s. 62 (4) as ** such a state 
that the buyer would, under the contract, be bound to take 
delivery of them." Where the goods are not in a deliverable 
state, Eule 2 applies. 

Property — i. e., under s. 62 (1), the "general property." 

Passes when the contract of sale is made — t . e., the same act 
that shows an acceptance by the parties of the '' agreement to 
sell," shows also that the contract is at the same time a '' sale " 
under s. 1 (3). 

Time of payment ... or delivery postponed. — ''The right of 
property and the right of possession are distinct from each other; 
the right of possession may be in one person, the right of pro- 
perty in another. . . . The fact in this case that the hay was not 
to be paid for till a future period, and that it was not to be out 
until it was paid for, makes no difference, provided it was the 
intention of the parties that the vendee should, by the contract, 
immediately acquire a right of property in the goods, and the 
vendor a right of property in the price " (a?). 

" Delivery" is defined in its true sense in s. 62 (1) as " volun- 
tary transfer of possession." It was constantly used in the cases 
in the sense of " appropriation." 

(m) See note {t), on preceding page. (t^) See ako per Cor., in Culeytta^ 

(v) See in particular GUmour v. ^. Co. v. De Matiot (1863), 32 Zi, J. 

Supple (1868), 11 Moo. P. G. 561 ; Q. B. at p. 328. 

and per Lord Blaokbnm, in Seaih y. {x) Per Bayl^, J., in Tarim^ T. 

Moore (1886), 11 Ap. Ca. at p. 370. Baxter (1827), 6 B. & 0. 360. 
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ILLTJSTIUTION. ^' ^^> ^^ ^' 

A. agrees to sell, and B. to buy, for 145Z., a specific stack of hay, 
then standing in a certain field, to be paid for in a month, and not to 
be cut till payment, and to be allowed to stand in the field for some 
months. Notwithstanding these stipulations, the property in the stack 
is transferred to B. immediately tne contract is complete, and (the 
stack having been destroyed by nre) B. must bear the loss. Tarling v. 
Baxier (1827), 6 B. & 0. 360. 



Rule 2. Where there is a contract for the sale of 
specific goods and the seller is bound to do some- 
thing to the goods, for the purpose of putting them 
into a deliverable state, the property does not pass 
until such thing be done, and the buyer has notice 
thereof. 

This role is taken from Lord Blackburn's first role (y) for S. 18, Bule 2, 
ascertaining the intention of the parties, with the addition as to 
notice to the buyer, which is new. Under this rule the single 
presumed condition precedent to the passing of the property is 
that the seller shall put the goods into a deliverable state, as 
defined in s. 62 (1) ; and the condition is presumed because the 
teller " is bound " by the contract to the act which has the result 
of putting the goods in that state. The reason for the rule is 
well put by Lord Blackburn in the following passage (z). 

" In general, it is for the benefit of the vendor that the pro- 
perty should pass ; the risk of loss is thereby transferred to the 
purchaser, and as the vendor may still retain possession of the 
goods, so as to retain a security for payment of the price, the 
transference of the property is to the vendor pure gain. It is 
therefore reasonable that when by the agreement the vendor is 
to do something before he can call upon the purchaser to accept 
the goods as corresponding to the agreement, the intention of the 
parties should be taken to be, that the vendor was to do this 
before he obtained the benefit of the transfer of the property. 
The presumption does not arise if the things might be done after 
the vendor had put the goods in the state in which he had a 
right to can upon the purchaser to accept them, and would be 
unreasonable where the acts were to be done by the buyer, who 
vrould thus be rewarded for his own default." 



(y) JNackhoni, p. 174, leprodnoed in Benj. p. 281. 
W p. 175. 
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S. Iflf Bitk 3. Such being the rule, the transfer of the property will not pre- 
sumably be postponed, where — 

(1.) The seller is not bound to do the act (a) : 

(2.) The act is not one for the purpose of putting the goods ia 
a deliverable state, as, e.g., when it is to be done after 
delivery (b) : 

(3.) The act is to be done by the bu^er (c). 

As the seller is to do the act, the buyer cannot, on his default, 
perform it in his stead. This is a mere trespass on his part, cmd 
has no effect upon the transfer of the property (d). And the 
*' something'' which is to be done would seem to include not 
only acts done directly affecting the goods, but also such acts as 
the addition thereto of other goods, as on the sale of an entire 
quantity of goods, e. y., a cargo (e). But such cases would seem 
more naturally to fall under s. 16, where the goods sold had not 
been ascertained {/), 

Ilie present appears the most suitable place to consider the 
law as it affects the transfer of the property in specific articles in 
an incomplete state. This is a particular instance of ^' a different 
intention" appearing under the first clause in s. 18, ante, p. 117. 

The parties may agree (in the words of Lord Blackburn in Seaih 
T. Moore {jg))y **that a specific article shall be sold, and become 
the property of the purchaser as soon as it has attained a certain 
etage." The cases have been concerned with the sale of ships, 
though the principles enunciated apply generally (A). 

The law on the subject may be stated as follows : — 

An intention that the property in a chattel to be made Qjid 
liminhed shall, before it is in a deliverable state, be, at any 
particular stage of completion, transferred to the buyer, ought 
ordinarily to be inferred from the existence in the contract of a 
stipulation for the payment of an instalment of the price at some 
specified stage of the work, and from the due payment thereof, 
and from the work during its progress having been inspected by 
or on behalf of the buyer (A). And the question whether the 



Afn^'ecmeat to 

gtKHlfl In an 
incompkte 
atate. 



(«) Stcantviek ▼. Sothem (1839), 9 

A, k E. 895; Gilmour y. SuppU 
(1868), 11 Moo. P.O. 651. 

(^) Hammond v. Anderson (1804), 1 

B. k P. N. R. 69 ; Greavet v. Hepke 
(1818), 2 B. & A. 131 ; North British 
Int. Co, v. Moffait (1871), L. R. 7 

a p. 26. 

(f) Turley v. Sates (1863), 33 L. J. 
Eat. 43; Ituffp v. Ifi^t il8Q9), 11 
Boat, 210. 



{d) Acraman v. Morriee (1849), 19 
L. J. C. P. 67. 

{e) Per Blackburn and Lnah, JJ., 
in Anderson v. Moriee (1870), L. R. 
10 G. p. 609 ; contra, per Lord Sel« 
borne, in 1 Ap. Oa. at p. 747. 

(/) See per our., in Anderson t. 
Moriee, supra. 

(^) (1886), 11 Ap. Ca. at p. 870. 
. (A) Per Lord Wcktoon, ibid, at p. 
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partiealar stage has been reached is one of fact (t). The instal- S. 18, Knle 2. 
ments of the price must be appropriated to particular stages of 
the work, as otherwise, in the words of Parke, B., in Laidler v. 
BurUnson (j), ** there is no sum which can be said to be the price 
of the chattel in its then state " ; that is, no evidence of the 
buyer's consent " to accept of the subject in the same condition 
in which it then was as part of the completed subject which was 
to be subsequently delivered " (k). 

The conditions, however, above laid down are not necessarily 
indispensable. Thus, it is not vital to the transfer of the pro- 
perty that there should be a stipulation in the original contract 
as to payment at specified stages, nor that such payment has 
been made (/). The absence of these facts may be supplemented 
by others, ^.y., a subsequent agreement as to payment. All that 
is necessary is that facts should be *' proved or admitted sufficient 
to warrant the inference that the purchaser has agreed to accept 
the corpus, so far as completed, as in part implement of the con- 
tract of sale " (0« But the principle and governing fact would 
seem to be the stipidation for payment by instalments as the 
work progresses, as (to use the words of the Court in Woods v. 
Russell {m)f adopted in Clarke v. Spence{n)) **the payment of 
these instahnents appears to us to appropriate specifically to [the 
buyer] the very ship so in progress, and to vest in [him] a pro- 
perty in that ship"; this view "being founded on the notion 
that provision for the payment regulated by particular stages of 
the work is made in the contract with a view to give the pur- 
chaser the security of certain portions of the work for the money 
he is to pay, and is equivalent to an express provision that on 
payment of the first instalment the general property in so much of 
the vessel as is then constructed shall vest in the purchaser" (n). 

The following Is a list of the salient facts in the decisions on rj^Q dedsicns 
this question, the case, if principally based thereon, being in classified. 
Boman type : — 

(1) Payment by instalments : 

Woods V. RusseU (m) ; Clarke v, Spence (n) ; Laidler v. 
Burlinson(o) (no such provision) ; Wood v. Bell{p). 

(2) Signing by builder of certificate for registry in buyer's 

name: 
Wood V. Eussell (m). 

(t) Per Lord Blackburn, ibid, at Jfooref supra, at p. 880. 

p. 370. . (m) (1822), 5 B. & A. 942. 
. 0') (1837), 2 M. & W. 602. («) (1836), 4 A. & E. 448. 

{k) Per Lord Watson, in Ssath v. (o) (1837), 2 M. & W. 602. 
Mtore^ supra, at p. 384. (p) (1856), 5 E. & B. 772 (in Ex. 

(I) Per Lord Watson, in Seath v. Ch.) ;6K&B. 365. 
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B. IS, Rule 2. (8) Snpemsion by buyer : 

Clarke v. Spence (m) ; Woods Y, Russell (n) ; Wood T. 
BeU{o) (an element); ^^aM v. Moore {p). 

(4) Payment, but not appropriated to stages of work : 

Laidler r. Burlinson (y) ; Seath v. Moore {p) (Ist and 
4th contracts). 

(5) Dealing by buyer with builder's consent : 

Wood V. Bell (o). 

(6) Admissions by builder : 

Wood r. Bell (o). 
TranafcTof With regard to materials (r) intended to form part of any 

PJ°^^^"^ chattel which by contract is to be made or finished, the result 
of the cases is that no property in materials is vested in the 
buyer of the chattel unless and until they have been afi^ed to, or 
l)ecome in a reasonable way part of such chattel {p). Woods v. 
Russell (n) on this point was disapproved in Wood v. Bell{o\ and 
is no longer law. So also Goss v. Quinton («). An intention to 
appropriate the materials is ineffectual (/). 

And the buyer has notice thereof. — ^This is a new provision, and 
seems to be an improvement on the existing law. As the transfer 
of the property is a gain to the seller, and as, for that reason, 
the law has presumed an intention that he should strictly fulfil 
his part of the contract in rendering the g^ods ready for delivery 
lief ore he is enabled to cast the onus of risk upon the buyer, it 
seems not unreasonable that the buyer shoidd become acquainted 
with the fact that from that time forward the goods are at his risk. 
'* Notice " may mean either " notice " given by the seller, or 
'^knowledge" acquired by the buyer. See remarks on this 
latter meaning under s. 25 (1), post, p. 165. The fact that the 
seller would free himself from further risk with regard to the 
goods when the acts to be done by him were completed, is an 
argument for the view that there is a duty cast upon him to 
notify this to the buyer. On the other hand, the Act does not 
provide that the seller shall give notice. 

Illustrations. 

1. A. contracts to sell to B. the trunks of certain oak trees, B. to 
mark the portions he wants, and A. to cut off, before dehvery, the 

(m) (1836), 4 A. & E. 448. (r) These are, strictly speaking, 

{n) (1822), 5 B. & A. 942. not cases of sale at all ; see notes to 

(o) (1856), 6 £. & B. 365 (in Ex. s. 1, ante, p. 3 ; but it would be inooxk- 

Ch.). venient to omit all mention of theoL. 

(p) Stath Y. Moore (1886), 11 Ap. («) (1842), 3 M. & G. 825. 

Ca. 350. (0 Wood v. BeU, tupra. Bee alao 

(^) (1837), 2 M. & W. 602. £aker v. Gray (1856), 17 C. B. 462. 
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rejected portions. B. marks the trees and pays for them. A. then S. 18» Bole 2. 

becomes bankrupt, and B. severs the trunks and carries them away. 

A.'8 trustee in bankruptcy is entitled to the trees, as the property had 
not passed to B. Acraman v. Morrice (1849), 8 0. B. 449. 

2. A. sells to B. a specified quantity of oats, being all that a par- 
ticular bin contained, and gives B. a delivery order on 0., the ware- 
houseman, telling 0. to wei^ and deliver to B. C. does not weigh, 
but transfers the goods into JB.*s name in his books. This is a contract 
for a specific bin of oats, the quantity of which is known, and A. is not 
bound to weigh them : consequently the goods become the property of 
B. without weighing. Swanwick v. Sothem (1839), 9 A. & E. 896. 

3. A. contracts to sell to B. a specific heap of clay, estimated at 
1,500 tons, at 2«. a ton. B. is to load the clay in his own carts, and to 
weigh each load at his own expense at a weighing-machine situate on 
the road to his place of deposit. The property in the clay passes to B. 
on. the completion of the contract. TurUy v. Bates (1863), 2 H. & G. 
200 (ti). 

4. A. sells to B. by auction particular lots of turpentine in casks, the 
lots to be filled up by A. to a requisite quantity, and all having to be 
gauged, on behalf of B., by a Custom House official. Some of the lots 
are lilled up (and B. has notice), but none are gauged. They are then 
consumed by fire on A.'s premises. B. had paid for all the lots. B. is 
entitled to recover the price of the lots not filled up ; the other lots 
were his at the time of the fire, as (1) A. had done all that he was 
bound to do ; (2) the gauging was an act to be done by B. Rugg v. 
MineU (1809), 11 East, 210. 

5. A. sells to B. a quantity of coffee, then in a warehouse, and gives 
him a delivery order on C, which entitles B. to immediate possession. 
By custom, A. is bound to warehouse the goods for two months free of 
ohar&e. B. leaves the coffee with A. The coffee belongjs to B., as A.'s 
war^ousing the goods was not an act to put the goods in a deliverable 
state ; and [submitted] was not a **someming" to be done to the goods 
at alL Qreaves v. Htpke (1818), 2 B. & A. 131 (v). 

6. B. orders A. to build him a ship, the price to be payable by 
instalments at specified stages of the work. Three inst^ments are 
paid. A. also signs a certificate for the purpose of B. having his name 
registered as owner, which is done. The property in each completed 
part ckE the ship vests in B. on its completion. Woods v. RusBell (1822), 
6B. &A.942(«;). 

7. A. agrees to build B. a ship, to be paid for by instalments, some 
at fixed dates, and others at particular s^ges of the work. These are 
paid in advance. B.'s supenntendent, with A.'s privity, superintends 
the building and selection of materials ; and B. s name is, with A.'s 
consent, punched on the keel. A. refuses to assign the incomplete 
ship to B., but admits it to be his. A. then becomes bankrupt. Hie 
incomplete ship is the property of B. Wood v. BeU (1856), 5 E. & B. 
772. 

In the above case certain plates and irons, and plankings, intended 
for the ship, and adapted to her, but not affixed, he on A.'s premises 
at Ihe time of his bcmkruptcy. These materials are the property of 
A.'b assignees. B. C. (in Ex. Ch.) 6 E. & B. 355. 

{%) Of. Kerthaw v. Ogdm (1866), 0. P. 25. 

3 H. & 0. 717. (u) See also Clarke v. Spinoe (1836), 

(«) Oi.HammondT.Andertm(\^^), 4 A. & E. 448 ; S^aih v. Moore (1886), 

1 B. & P. N. B. 69 ; North Britieh 11 Ap. Ca. 350. 
Jm. Oo. V. MqfaU (1871), L. B. 7 
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a 18, Bole 3. Rule 3. Where there is a contract for the sale of 
specific goods in a deliverable state, but the seller is 
bound to weigh, measure, test, or do some other 
act or thing with reference to the goods for the 
purpose of ascertaining the price, the property does 
not pass until such act or thing be done, and the 
buyer has notice thereof. 

This rule is adopted from Lord Blackburn's second rule (a?). 
'^Specific goods" and ^^deliyerable state" are defined in 
fl. 62 (1). 

As under the preceding rule, the act must be one which (1) 
the seller, not the buyer, is bound to do: (2) and for the 
particular purpose mentioned, i.e., in this case, ascertainment of 
the price. Any other kind of act primd facte has no effect upon 
the passing of the property. 

The ** act or thing with reference to " the goods would not 
appear to differ from the ** something " which the seller is to do 
'' to " the goods under the preceding rule, though the language 
of the two rules is not quite identical. No change of the 
previous law is probably intended. 

For the purpose of ascertaining the prioe.~Under these 
words two subsidiary rules, which appear from decided cases, 
may be mentioned, viz. : — 

(1.) The fact that a provisional estimate of the price of the 
goods is agreed upon is relevant to prove that no 
further act for the ascertainment of the price is intended 
to be a condition precedent to the passing of the 
property (y) : 
(2.) The act to be done by the seller may be substantially per- 
formed, though not exactly complete. Thus the adding 
up of items may be unperformed, and yet the property 
pass (z). 
Suyer has notioe thereof. — See on these words the notes to 
the preceding rule, ante, p. 122. 

Illustrations. 

1. A. contracts to sell to B. at 9/. a ton a specific stack of bark, the 
itaok to be weighed by A. and B., and the price to be paid on a future 



(i) Blackburn, p. 174 ; reproduced 
in Benj. p. 282. 

(y) Per Gockbum, O.J., in Jfar- 
iimau V. Zitehing (1872), L. B. 7 Q. B. 
436; Anderson v. Moriee (1876), L, R. 



10 C. P. 68, 609. See, in America, 
Sheeli/ y. Edwards, 49 Am. R. 43. 

(s) Tamley v. Turner (1836), 2 B. 
19. 0. 161. In America, Bradley t. 
Wheeler, AilS^. J. A95. - 
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day. Part is so weighed by both parties and delivered. B. has no S. is, Bule S. 

property in the residue until weighing. Simmons v. Swift (1826), 5 B. 

& C. 857. 

2. A. agrees to sell to B. 289 bales of goat skins, containing five 
dozen in each bale, to be paid for by bill. By custom the seller counts 
the bales over to see that they contain the right quantity of skins. 
Before this is done the goods are destroyed by fire. B. refuses to 
accept the bill. He is not liable for non-acceptance, as the goods were 
not sold to him. Zagury v. Furnell (1809), 2 Camp. 240. 

3. A. agrees to sell B. a raft of timber, stated to contain 71,000 feet, 
at 1^. a root, but at the same time hands B. a specification of a public 
officer showing the exact measurements. The raft is delivered at the 
appointed place, and, after delivery, is wrecked by a storm. B. must 
pay the pnce of the timber, as it has been sold to him, A. being bound 
to no act for the ascertainment of the price. Qilmour v. Supple (1858), 
11 Moo. P. a 551. 

4. B. agrees to buy of A. four specific stacks of cotton waste, at 
1«. 9d, a pound, and to send his own packer and sacks to remove them. 

B. pa^ks aU the stacks into the sacks, and weighs and takes part to his 
premises. B. is liable to pay for all the goods, as he agreed to buy the 
four specific stacks more or less, and no act of the seller's to ascertain 
the pnce was contemplated. Kershaw v. Ogden (1865), 3 H. & C. 717. 

5. A. agrees to sell to B. a quantity of felled trees at U. 7Jc?. per 
foot cube. The trees are measured by A. and B., and the cubic con- 
tents of each tree is ascertained, but the total is not added up. The 
trees are the property of B., as nothing remains to be done to the trees 
by the seller to ascertain the price. Taiuley v. Turner (1835), 2 B. N. 

C. 151. 

6. A. sells to B. a specified quantiiy of oats, being all that an identi- 
fied bin contained, and orders C, tne warehouseman, to weigh and 
deliver. B. accepts a bill for the price. C. does not weigh. The 
property in the oats passes to B., as the identity is established, and, 
the quantity being known, weighing is not necessary to ascertain the 
price. Svmnwick v. Sothem (1839), 9 A. & E. 895. 

Rule 4. When goods are delivered to the buyer 
on approval or on '' sale or return " or other similar 
terms, the property therein passes to the buyer : — 

(a) When he signifies his approval or acceptance 

to the seller or does any other act adopting 
the transaction, 

(b) If he does not signify his approval or accept- 

ance to the seller, but retains the goods with- 
ojit giving notice of rejection, then, if a time 
has been fixed for the return of the goods, 
on the expiration of such time, and, if no 
time has been fixed, on the expiration of a 
reasonable time. What is a reasonable time 
is a question of fact. 
The transactions mentioned under this rule are special S. 18, Bole 4. 
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S. 18, BxH&A. instances of ''conditional" contracts under s. 1 (2). See, as 
to the difference between " sale or return" and agency, Ex parte 
White (a), and Ex parte Bright (Jb), 

The condition attaches both to the buyer's assent to the con- 
tract, and to the transfer of the property : " the formation of the 
contract is suspended till the condition is accomplished. If A. 
deliyer his horse, on trial, to B., agreeing to take a specified 
price for him if B. approve him after trial, B. is merely bailee 
until the condition is accomplished, his assent to become buyer 
not haying been given when he obtained possession of the 
horse" (c). The buyer's approved will then, under this rule, pass 
the property in the horse. 

'^A man who has goods sent him on sale or return . . • 
receives the goods from the true owner with an option of 
becoming an owner, which can be exercised in one of three 
ways — by buying the goods at the price named by the vendor 
[<< acceptance *'] : by selling the goods to some one else, which 
is taken to be the declaration of his option [*' act adopting the 
transaction **] : or by keeping them so long that it would be 
imreasonable that he should return them " [retainer " without 
giving notice of rejection "] {d). 

Other similar terms — e.g. **on trial." 

The elements of these cases, therefore, are :— 
(1.) Delivery on the terms specified: 
(2.) Acts of the bailee, as 

(a) Acceptance or adoption : or 

(b) Unreasonable retainer. 
Delivered.— Defined in s. 62 (1). 
(a) and (b). — ^With regard to the acts of the buyer which 

operate to turn the transaction from a bailment into " a sale " : 
Firstly^ the buyer may, of course, expressly intimate his approval 
or acceptance ; and he may also do so by implication. In this 
connection the '^ acts " mentioned in both clauses of this rule seem 
to be substantially identical with the ^' acceptance " under s. 35 ; 
^.y., an act ** inconsistent with the ownership of the seller," under 
that section, would be an act * * adopting the transaction," as by sell- 
ing the goods («), or making unreasonable user or trial of them(/). 



B. 18, Rulft 4, 



(«) (1870), L. R. 6 Ch. 397. 

(*) (1879), 10 Ch. D. 666. 

(e) Benj. p. 67. See, in America, 
Eunt Y. JTi/man, 100 Mass. 198; 
Garter y. Wallace^ 35 Hun, 189. 

(rf) Per Jessel, M.R., in Ex parte 
Wmgfield (1879), 10 Ch. D. at p. 



593. 

{e) Ibid, 

(/) Benj. p. 593, quoting Elliott 
v. ITumoi (1838), 3 M. & W. 170; 
and Zuei/ v. Moiifiet (1860), 5 H. & 
K. 229. See also OkeU v. Smith 
(1815), 1 Stark. 107. 
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^InsaleB on trial . . . the buyer is entitled to the fall time agreed S. 18,BTile4. 
on for trial, as lie is at liberty to change his mind daring the whole 
term, and this right is not affected by his telling the seller in the 
interval that the price does not suit him, if he still retains 
possession of the thing. Where a party is entitled to make trial 
of the goods, and the tried inyolves the consumption or destruc- 
tion of what is tried, it is a question of fact for the jury whether 
the quantity consumed was more than necessary for trial, for, if 
80, the sale will have become absolute by the approval implied 
from thus accepting part of the goods "(y). And in cases of 
" sale or return " the same rule would apply : the buyer must 
act reasonably under the special circumstances of the case; 
otherwise he will have ** adopted the transaction." 

Secondly J with regard to the bailee's unreasonable retainer of 
the goods, i. e,y beyond the specified, or otherwise beyond a rea- 
sonable time : There must be a retainer, which means something 
more than the fact that the bailor is kept out of the possession 
of his goods : he must be kept out of it by means of some volun- 
tary act on the part of the bailee, or under circumstances for the 
consequences of which the latter is responsible ; and for this 
reason, that from the bailee's act an acceptance of the goods is 
to be inferred or presumed in accordance with the genersd prin- 
ciple of law that the retainer of a benefit does not give rise to a 
liability except imder circumstances showing an implied promise 
to pay (A). As the bailee has a right to return the goods, the 
retainer must operate as the exercise of an option to take to the 
goods finally, t. «., to " adopt the transaction." Consequently, if 
the facts of the case show that a return of the goods, either at 
aU, or in their previous condition, has become impossible by 
reason of some event for which the bailee cannot be held respon- 
sible, there will be no retainer by him, or the right of return wiU 
not be lost, as the case may be. Thus the right of return is not 
lost if the goods are injured without the bailee's act or default (i); 
and there is no retainer if the goods similarly perish (y). But the 
bailee is probably responsible if a non-return is impossible by 
reaaon of the wrongful act or default of a third person (Jc) ; and, 
d fortiori^ when the third person's act is brought about by the 
bailee's negligence {I). 

{g) Benj. p. 693. 189 ; Sunt v. Wyman, 100 Mass. 198. 

(h) See notes to Cutter v. FoioeU (J) Elphiek v. Bame9 (1880), 6 C. 

(1793), 2 Sm. L. C. (9th ed.) 1. P. D. 321. 

(•) Chapman v. JFithers (1888), 20 (*) SembU, per Cup., in JEU^ v. 

Q. B. D. 824 ; Swd v. Tdttertall Barker (1879), 4 Ex. D. 279. 

(1871), L. B. 7 Ex. 7. See, in (0 So held at N. P. in DtHfuUon r. 

Carter v. WaUaee, 36 Hub, Jones, not reported, Hay 9, 1890. 
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8. IS, Bnt« 4. Thofie cases may be also adapted to another legal principte 
(stated in s. 7), that, viz., of Tat/lor t. Caldwell {l), that the 
continued existence of the goods in a condition capable of return 
is an implied condition subsequent of the contract, when the 
bailee is not in fault (m). 

Many of the decided cases are, strictly speaking, not cases of 
'^ sale or return," but of absolute contracts of sale, subject to an 
express condition subsequent : see s. 1 (2). But the same prin- 
ciples substantially apply, so far as the question of return or 
non-return is involved. 

As to the effect on the buyer's remedy for breach of warranty 
under s. 53 of a failure to return the goods in the contracts last 
mentioned, see Head v. Tatter sail {n) and Chapman v. Withers (m), 
and compare the latter case with Hinchcliffe v. Barwick (o), an^ 
McOarne Y. Loy{p), 

Seasonable time. — Stated here (as also in s. 56) to be a ques- 
tion of fact, but it may be, under s. 55, modified by usage. And 
the time may be extended by the conduct of the parties, as when 
the bailee requests a fresh trial {q). And, as the time is allowed 
the bailee for the purpose of trying the goods, the time will run 
from his receipt of them, and not from the time of delivery to a 
carrier (r). 

See, as to the ^' fixed time"(9) and a ''reasonable time"(Oi 
the cases in the notes. 

Goods delivered to a person under this section would, primd 
facie, be in the ''order and disposition " of the owner under the 
Bankruptcy Acts(M) : see s. 61 (1) of this Act. And the bailee 
by selling them would do so "under the authority" of the 
owner by virtue of s. 21. He would also probably be in the 
position of a person who had " agreed to buy " the goods under 
B. 25 (2) {x) ; in this case, the "other right " of the seller, under 
the terms of that section, would be a right of property. But, from 
the nature of the transaction, there would be no controversy, afl 
the bailor would have impliedly consented to the re-sale. 

(0 (1868), 3 B. & S. 826. (•) EUxi v. Mortimer (1805), 1 B. & 

(m) See Chapman v. Withert (1888), P. N. R. 257 ; Humphries v. CarvMo 

20 Q. B. D. 824. (1812), 16 East, 45. 

(«) (1871) L. R. 7 Ex. 7. (0 Beverley Y. Lincoln (?« Cb.(I837), 

(o) (1880), 5 Ex. D. 177. 6 A. & E. 829 ; Moss v. Sivett (1851), 

(p) (1839), 1 Cr. & Dix (Ir.) 286. 16 Q. B. 493 ; Itay v. Barker (1879), 

(q) Per Bovill, C.J., in Eeilbutt v. 4 Ex. D. 279. 

Miekson (1872), L. R. 7 C. P. at (m) Ex parte JTingfield (1879), 10 

p, 452, quoting Adam v. Richards Gh. D. 591. 

(1795), 2 H. Bl. 573. (x) See Zee v. Butler, [1898] 2 Q. 

{r) Jacobs y. Earbaeh (1885), 2 B. ZIS ; miby y. MaUhews, [1^94^ 2 

Times L. R. 419. Q. B. 262. 
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IlLUSTBATIONS. S. 18, Role 4. 

1. A. agrees to sell B. a horse on a month's trial. At the end of a 
fortnight B. says he does not like the price, whereupon A. asks B. to 
return the horse ; but B. keeps him ten days longer, and then returns 
him. A. cannot sue B. for tiie price of the horse, as B. had a month 
for trial, unless A. and B. intended, by the conversation, to rescind 
the original bargain and enter into an immediate sale. Ellis v. 
Mortimer f 1805), 1 B. & P. N. R. 257. 

2. A. sells to B. at auction a horse described as having hunted with 
the Bicester hounds, on the condition that the horse should be returned 
by a certain time if not answering lie description, otherwise B. should 
be obliged to keep him. The description is false. The horse, while on 
its way to B.'s premises in charge of B.*s servant (but without B.*s 
&iult), is injur^. B. returns &e horse to A. B. can recover the 
price paid. Head v. TaUersall (1871), L. R. 7 Ex. 7 (y). 

3. A. seUs B. a horse on tnal for eight days. Within the time, 
without either party's fault, the horse dies. A. cannot recover the 
price of the horse. Elpkick v. Barnes (1880), 5 0. P. D. 321. 

4. A. consigns goods to B. on approval through a carrier, C. The 
goods are lost in transit. A. is the person to sue C. for the loss of the 
goods. Sioain v. Shepherd (1832), 1 Moo. & R. 223. 

5. A. sends B. a gas meter on approval in November. B., after a 
trial, returns it in May of the following year. B. must pay for it. 
Beverley v. Lincoln Gas Co, (1837), 6 A. & E. 829. 

6. A. delivers goods to B. on the terms that B. is to account for the 
goods, if he sells them, at a fixed price, and that B. is at liberty to deal 
with the goods as he Hkes, and to sell at any price or on whjat terms 
he likes. The transaction amounts to a deliveryon sale or return, and 
not to an agency between A, and B. Ex parte White (1879), 6 Ch. Ap. 
397. 

Rule 5. — (1.) Where there is a contract for the 
sale of unascertained or future goods by description, 
and goods of that description and in a deliverable 
state are unconditionally appropriated to the con- 
tract, either by the seller with the assent of the 
buyer, or by the buyer with the assent of the seller, 
the property in the goods thereupon passes to the 
buyer. Such assent may be express or implied, and 
may be given either before or after the appropriation 
is made. 

(2.) Where, in pursuance of the contract, the seller 
ddivers the goods to the buyer or to a carrier or 
other bailee or custodier (whether named by the 
buyer or not) for the purpose of transmission to the 
buyer, and does not reserve the right of disposal, he 

(y) This was strictly a case of a sale ; of. Chapman v. Withers (1888), 
oonditioii sabsequent diflBolving the 20 Q. B. D. 824. 

e. K 
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8> 38, Rules , is deemed to have unconditionally appropriated the 
goods to the contract. 

9. 18, We have seen, under s. 16, that a contract for the sale of 

t )- unascertained goods is a mere agreement to sell unless and 
until the goods are ascertained. The present Eule shows under 
what circumstances a contract for such goods (including future 
goods) becomes **a sale'* of them. As was pointed out in 
the remarks to s. 16, ante, p. Ill, the present rule either lays 
down by implication the proposition that ''ascertainment" means 
" an unconditional appropriation," or leaves " ascertainment " to 
take place as at conmion law (preserved, in that case, by s. 61 (2)), 
by means of a final appropriation, although additional conditions 
to the transfer of the property may be imposed. 

Contract of sale. — From the nature of the case this means only 
an " agreement to sell." 

Future goods. — Defined in ss. 5 (1) and 62 (1). Gases falling 
under these words must be distinguished from those, dealt with 
by Eule 2, of specific chattels not in a deliverable state. 

Deliverable state.— Defined in s. 62 (4). 

The subject-matter of the contract, then, being unascertained 
goods, the effect of this Eide may be shortly stated, as requiring, 
in order to a transfer of the property, — 

(1 ) An unconditional appropriation, and one in conformity with 

the contract. 

(2) By mutual assent. 

Appropriated . . . with assent. — <' After an executory contract 
has been made, it may be converted into a complete bargain and 
sale by specifying the goods to which the contract is to attach, 
or in legal phrase, by the appropriation of specific goods to 
the contract. The sole element in a perfect sale is thus sup- 
plied. The contract has been made in two successive stages, 
instead of being completed at one time ; but it is none the less 
one contract, namely, a bargain and sale of goods. As was said 
by Holroyd, J., in Rohde v. Thwaites (z), ** the selection of the 
goods by one party, and the adoption of that act by the other, 
converts that which before was a mere agreement to sell into an 
actual sale, and the property thereby passes " (a). 

Express or implied, and .... before or after the appropria- 
tion. — By the terms of this Eule the assent by the one party to 
the appropriation made by the other may be either previous or sub- 
sequent, express or implied. The case of a subsequent assent by 
buyer or seller, as the case may be, presents comparatively little 



(«) (1827), 6 B. & C. 388. (a) Benj. p. 818. 
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diffionliy, even where the assent is to be impKed. "The only S. 18, 
difficnUy," says Mr. Benjamin (5), "that can arise on this ques- ^^^ ^ ^^)- 
tion is in oases where the seller only has made the subsequent Appropria- 
appropriation. If it has been agreed that the buyer shall select ^^^ ^ Boiier, 
out of the bulk belonging to the seller, it is not easy to raise a 
controversy ; but the cases in which the ablest judges have been 
much perplexed, are those where the seller is, by the express 
or implied terms of the contract, entitled to make the selection." 
The learned author is here alluding to the case where the buyer 
has given a previous implied assent to the seller's appropriating 
the goods. "A very common mode of doing business is for one 
merchant to give an order to another to send him a certain 
quantity of merchandise, so many tons of oil, so many hogsheads 
of sugar. Here it becomes the seller's duty to appropriate the 
goods to the contract" This on the groimd that the terms of the 
buyer's order shows an authority on his part to the seller to 
appropriate, i.e., a previous assent to the appropriation, if in all 
respects a proper one. " The difficulty is to determine what con- 
stitutes the appropriation ; to find out at what precise point the 
seller is no longer at liberty to change his intention. It is plain 
that the seller's act in simply selecting such goods as he intends 
to send cannot change the property in them. He may lay them 
aside in his warehouse, and change his mind afterwards ; or he 
may sell them to another buyer without committing a wrong, 
because they do not yet belong to the first buyer, and the seller 
may set aside other goods for him." 

The difficulty arises in fact when " one party has appropriated 
some particular goods to the agreement, but the other party has 
not subsequently assented to such an appropriation. Such an 
appropriation is revocable by the party who made it, and is not 
binding on the other party, unless it is made in pursuance of an 
authority to make the election conferred by agreement; or unless 
the act is subsequently, and before its revocation, adopted by the 
other party. In either case it becomes final and irrevocably 
binding on both parties. And the question of whether there has 
been a subsequent assent or not is one of fact ; the other ques- 
tion of whether the selection by one party merely showed an 
intention in that party to appropriate those goods to the contract, 
or showed a determination of a right of election, is one of law, 
and sometimes of some nicety " (c). 

As an appropriation by one party under authority from the 
other implies the determination of an election, the ordinary rules 
of election apply. The rule is "that when from the nature of 

(b) p. 318. {e) Bladkb. p. 129. 

k2 
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8* 18* an agreement an election is to be made, the party who is by the 
KqJfe 5 (i), agreement to do the first act, which from its nature cannot be 
done till the election is determined, has authority to make the 
i hoice, in order that he may be able to do that first act, and 
when once he has done that act, the election has been irrevocably 
determined; but till then he may change his mind. For example, 
suppose A. to sell out of a stack of bricks one thousand to B., 
IV ho is to send his cart and fetch them away. Here B. is to do 
the first act, and cannot do it till the election is determined. He 
therefore has authority to make the choice, and he may choose 
tirst one part of the stack, and then another, and repeatedly 
change his mind, until he has done the act which determines the 
eiection, that m, until he has put them in his cart to be /etched away; 
when that is done his election is determined, and he cannot put 
back the bricks and take others from the stack. So, if the con- 
tract were that A. should load the bricks into B.'s carts, A.'s 
election would be determined as soon as that act were done, and 
not before " (c). 

A previous assent, therefore, to an appropriation may be given 
bj means of an authority to the other party to appropriate, such 
authority being presumed when, by the terms of the contract, 
the latter is to do some act with reference to the goods which 
cannot be done until they are appropriated by the other {d). 

Goods of that description and in a deliverable state. — '' When 
the contract is for goods not ascertained, the parties have first 
t< » agree upon what goods are to be delivered, and the seller 
may send, and the buyer accept, any answering the description 
contracted for "(c). In such a case " the goods selected must be 
treated as if they had actually been named in the contract " (/). 

Thus, an appropriation must be in conformity with the con- 
tract, otherwise the authority is not duly pursued, and the 
appropriation amounts to a proposal for a new contract (y). A 
P fortiori, when the appropriation is not under a previous autho- 

rity. Thus, according to the terms of the present Bule, the goods 
must be "of the description" contracted for under s. 13. And 
they must also be " in a deliverable state," t.«., in the state in 
\^ hich %ie buyer is bound to accept under s. 62 (4) ; e,g,y not 
excessive in number or quantity under s. 30. Qy.^ whether 

W Benj. p. 319. (1864), 17 C. B. 229. 

{d) Per Erie, J., in Aldridge v. (/) Per Cotton, L.J., in Bormc- 

J'huson (1867), 7 E. & B. 886 ; per man v. Free (1878), 4 Q. B. D. at 

Willes, J., in Campbell v. Mersey p. 606. 

Dncke (1863), 14 C. B. N. S. 412. (y) Per Parke, B., in Cunliffe y. 

(?) Per Willes, J., in Godtay. Rose Harriaon (1861), 6 Ex. at p. 906. 
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under theee words an appropriation in the aggregate of goods S. 18, 
to satisfy two contracts is good to pass the property to each ^^^ ^ (^)- 
buyer? (A). 

When the seller has authority to appropriate, and executes it Appropria- 
xrregularlyy i.e., with reference to goods not " of the description " iJ^?y Sa§e" 
contracted for, &c., he may, if the buyer rejects the tender, 
withdraw it, within the time limited, if any, and substitute 
another (t). This, on the ground that the seller*s election, not 
being in conformity with the contract, was revocable. It was 
left undecided in the above case whether the irregular appro- 
priation could be made irrevocable by reason of the buyer's 
assent thereto ; but there seems no reason why the buyer might 
not ftccept it, as he might any other offer. 

TTnoonditionally. — Furthermore, the appropriation made must 
be unconditional, otherwise the property does not pass. The 
most usual case is where the seller attaches a condition to the 
passing ofthe property, as, e.g., where he reserves the " right of 
disposal "^liMl^sub-s. 2 of this section, and s. 19 (1); but the 
buyer may also do so. 

To sum up the/results of this Eule — The word "appro- 
priation " is used vk^o senses, viz., (1) as meaning an offer by 
one party of the goods {k) ; and (2) a selection by one party 
under authority given by the other (/). 

In case (1) a subsequent assent by the other party is neces- 
sary, as he has not previously agreed to buy those specific 
goods. In case (2) the selection, if complete and conforming to 
the contract, is binding on both, the assent being a previous one. 
And in both cases further conditions may be added to the 
appropriation. 

The intermediate case is where (3) there is an irregular appro- 
priation tmder (2), which requires a subsequent assent, as being 
really the case of a new offer imder (1). 

Illustrations. 

1. B. orders A. to make him a machine, and deposits 41, towards 
the price. When completed B. pays 21. more, but makes no final 
settlement. A. requests payment of the balance. B. grumbles about 
the price, but requests A. to send the machine to him before payment ; 
and subsequently says he will arrange it if time is given him. This 
is a contract for the sale of future goods by A. to B., and B. has 
afterwards impliedly assented (by his agreeing to the price) to A.*s 
appropriation. EUtot v. Pybus (1834), 10 Bing. 512. 

2. A. agrees to sell B. twenty hogsheads of sugar at 668, 6d, a cwt. 

(;i) See per Lord Selbome, in Stock {k) As in Bohde v. Thwaitea (1827), 

T. In^lU (1882), 10 Ap. Ca. at p. 267. 6 B. & 0. 388, on next page. 

(0 Borroufman v. Frte (1878), 4 (/) Per Erie, J., in Aldridge v. 

Q. B. D. 500. Johnton (1857), 7 E. & B. 885. 
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S. 18, Four hogsheads are filled up and delivered to B. A. then fills up the 
Rule 5 (1). sixteen hogsheads and requests B. to remove them, which B. says he 

will do as soon as he can. This is an implied subsequent assent of B. 

to the appropriation of the sixteen hogsheads. Bohde v. ThtoaiUs 
(1827), 6 B. & C. 388. 

3. B. orders A. to make him a greenhouse. When the greenhouse 
is finished A. writes to B., stating the fact, and asks for payment. 
B. sends the money, and asks A. to keep the greenhouse till ne wants 
it. This is an implied subsequent assent of B. to A.*s appropriation. 
Wtlkins V. Bromhead (1844), 6 M. & 0. 963. 

4. A. agrees to sell to B. five tons of oil out of a lot then lying at 
C.'s whan. A. orders C. to transfer five tons into B.'s name, and 
sends B. C.'s acknowledgment to that effect ; but B. is not to retain 
the pai)er without payment. B. retains the acknowledgment, but 
refuses to pay. B. hsis not assented to A.'s appropriation acoording 
to its terms, the appropriation being made conoitional on payment. 
Oodts V. Hose (1855), 17 C. B. 229. 

5. A. aCToes to sell and ship to B. a cargo of maize, the bill of 
lading to be dated within a cer^un period, and to have ^e shipping 
documents attached. A. tenders by bill of lading, without the docu- 
ments, the cargo of the C. B. refuses. A. then, in proper time, 
tenders the cargo of the D. with the shipping documents. This last 
appropriation is binding on B., as the previous one, not being acoord- 
ing to B.'s authority, was revocable by A. Borrowman v. Free (1878), 
4 Q. B. D. 500. 

6. A. agrees to sell B. two pockets of hops (of which he had three) 
by sample, at 7/. 15«. a cwt., tiie same to be left with A. till B. wrote 
for them. A. then sets apart two pockets and puts B.'s name on 
them, and sends B. an invoice showing the weights. B., in the mean- 
time, had bought elsewhere, and says so. There is no subsequent 
assent bv B. to A.'s appropriation, and no previous assent, as he had 
not authorized A. to appropriate. Jemier v. Smith (1869), L. B. 
4 0. P. 270. 

s. 18, The seller delivers the goods to the buyer or to a carrier, etc 

® " ( )• — ^By this sub-section an unconditional appropriation, within 
the meaning of the preceding sub-section, is presumed when the 
seller delivers simplidter to the buyer, or to a carrier, pursuant to 
the contract. The sub-section is based upon the previous law, as 
laid down in Button v. Solomon8on{m\ and Dunlop v. Lambert {n). 

It must also be remembered that the appropriation will not 
pass the property unless the provisions of s. 4 are otherwise 
satisfied, as a delivery to a carrier is no ** acceptance " (o). 

We have seen from the extract from Mr. Benjamin, quoted 
under sub-s. 1 ( p), that a previous assent by the buyer to the 
seller's appropriation is implied when the latter is to do some act 
with reference to the goods which cannot be done till the goods 
are appropriated : and that the seller's election is finally deter- 
mined when such act commences. The present sub-section gives 

(m) (1803), 3 B. & P. 582. B., m Wait v. Baker (1848), 2 Ex. 1. 

(») (1839), 6 G. & F. 600. See anU, pp. 30 and 35. 

(o) Coombs V. B. # E, By. Co, (p) Ante^ p. 132. 
(1858), 3 H. & N. 510 ; per Parke, 
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an instance, and that the most usual one, of such an act, that is, S. 18, 
the seller's delivering («.«., transferring the possession under R^lQ ^ W- 
8. 62 (1)) the goods selected to the buyer or a carrier "in 
pursuance of the contract," «.e., under the buyer's authority. 
" The goods " must, of course, be in all respects according to the 
contract (^), as provided in sub-s. 1, otherwise the attempted 
appropriation is ineffectual to pass the property. 

Whether named by the buyer or not.— These words must be 
read in connection with the words ** in pursuance of the con- 
tract." For, if a particular carrier be specified, the delivery 
must be made to him(r). And, in spite of a delivery to a 
carrier, it may be " pursuant to the contract " that the seller 
should deliver at the destination ; in this case, the property will 
not pass till arrival («). The seller would, it is conceived, be 
reserving " the right of disposal " up to that time. 

And does not reserve the right of disposal. — ^The delivery may 
be condtttonal, as where the seller reserves the right of disposal 
under s. 19 (1). In this case, " however definite and complete 
... may be the determination of election on the part of the 
seller, where the contract has left him the choice of appropria- 
tion, the property will not pass if his acts show clearly his 
purpose to retain the ownership, notwithstanding such appro- 
priation " (/). The presumption is founded on the fact that, 
where a carrier intervenes, the seller, by delivery, loses his lien 
under s. 43 (1) (a), and, consequently, it is his interest that the 
property should not pass. Therefore, where he reserves the 
light of disposal, an intention on his part to preserve the right 
of property is presimied (w). 

Illustrations. 

1. B. orders goods of A. to be despatched to him at a distance. A. 
sends them off by C, a carrier, in whose hands they are damaged. 
B. may sue C, as he is the owner of the goods which became his when 
A. sent them off, and thereby finally appropriated them according to 
Mb authority. Fragano v. Long (1825), 4 B. & C. 219. 

2. B. orders of A. a quantity of goods, and sends his own ship for 
them. A. ships the goods on B.'s behalf, without reserving any right 
of disposal. The goods are B.'s on shipment. Ogle v. Atkinson (1814), 

759. 

I to sell B. 100 quarters of barley out of the bulk in A.'s 
to send sacks therefor, and A. to fill them. B. sends 200 

is) Per Parke, B., in Wait v. Parr, 141 Mass. 693; and Ullock v. 

Baker (1848), 2 Ex. 1. See, in Reddelein (1828), Dana. & LI. 6. 

America, a case directly deciding («) Lunlop v. Lambert (1839), 6 G. 

the point : Ardeberg y. Lattay 30 & F. 600. 

Iowa, 442. (t) Benj. p. 346. 

(r) See, in America, EilU v. Lgneh^ {u) See Blackb. p. 142. 
26N.Y. Sup. Ct. 42; Wheelhouwi, 
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S. 18, sacks, and A. fills 155. The barley in the 155 sacks has been nnoon- 
Rule 6 (2). ditionally appropriated to B., as A., by filling the sacks, exercised his 

election to appropriate ; but B. has no right to the barley sufficient to 

fill the 45 sacks. Aldridge v. Johnson (1857), 7 E. & B. 885 («). 

Beeerratioii 19. — (1.) Where there is a contract for the sale 
di^aii,** of specific goods, or where goods are subsequently- 
appropriated to the contract, the seller may, by 
the terms of the contract or appropriation, reserve 
the right of disposal of the goods until certain 
conditions are fulfilled. In such case, notwith- 
standing the delivery of the goods to the buyer, 
or to a carrier or other bailee or custodier for the 
purpose of transmission to the buyer, the property 
in the goods does not pass to the buyer until the 
conditions imposed by the seller are fulfilled. 

(2.) Where goods are shipped, and by the bill of 
lading the goods are deliverable to the order of the 
adler or his agent, the seller is prima facie deemed 
to reserve the right of disposal. 

(3.) Where the seller of goods draws on the buyer 
for the price, and transmits the bill of exchange and 
bill of lading to the buyer together to secure accept- 
ance or payment of the bill of exchange, the buyer 
is bound to return the bill of lading if he does not 
honour the bill of exchange, and if he wrongfully 
retains the bill of lading the property in the goods 
does not pass to him. 

S» 19. The effect of the three sub-sections to this section may be thus 

shortly stated : — 

The seller's reservation of the right of disposal subject to 
conditions makes the transfer of the property, notwithstanding 
delivery under s. 18 (2), dependent on those conditions (sub-s. 1): 

Taking the bill of lading to order is prtmd facie suoh a 
reservation (sub-s. 2) : 

The transmission of the bill of lading and bill of exchange 

(x) See alao Langton v. Higgim there was a oontraot for an entir$ 

(1859), 4 H. & N. 402 ; and distin- bulk or oargfo, which did not oome 

gnish these cases from Anderton y. into existence till completion. 
M9riee (1876), 1 Ap. Ca. 713, where 
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together to secure the latter, imposes the condition that the bill 8. 19. 
of exchange be honoured (sub-s. 3). 

The two latter sub-sections, of course, apply only to cases of 
shipment. Sub-s. 1 appHes generally. 

The seller may, by the terms of the contract or appropria- S. 19 (i). 
tion, reserve the right of disposal. — This sub-section should 
probably be construed reddendo singula singulis; that is, the 
word "contract" should be attributed to "specific goods," and 
"appropriation" to "where goods are subsequently appro- 
priated." It says, in efEect, that when the goods are specific 
or subsequently ascertained, a further condition to the transfer 
of the properly may be imposed by the seller. This is in 
accordance with the preyious law. 

The provision with regard to specific goods would appear to 
be a further explanation of the law laid down in s. 17 (1), antcy 
p. 113, and may be iUustrated by a contract of sale of specific 
goods to be paid for on or before delivery (y). 

On the general rule in this sub-section, Mr. Benjamin makes 
the following remarks (z) : — "It has already been shown that 
the rules [t. e,, in s. 18] for determining whether the property 
in goods has passed from seller to buyer are general rules of 
construction, adopted for the purpose of ascertaining the real 
intention of the parties, where they have failed to express it. 
Such rules, from their very nature, cannot be appHed to cases 
where exceptional circumstances repel the presumptions or 
inferences on which the rules are founded. However definite 
and complete, therefore, may be the determination of election 
on the part of the seller, when the contract has left him the 
choice of appropriation, the property will not pass if his acts 
show clearly his purpose to retain the ownership, notwithstanding 
such appropriation." 

The learned author then goes on to show that a seller may Ixodes by 
take a bill of lading for the goods shipped to his own order or ^°^ *^® 
that of his agent, and then do either one or other of two things, reaerye it. 
viz., (1) send it to his agent with instructions not to transfer it 
to the buyer, except on payment, this is the case mentioned 
in sub-s. 3 ; or (2) sell a bill of exchange drawn on the buyer to 
a third party, to whom he also transfers his bill of lading to be 
transferred to the buyer on payment of the bill of exchange. 
This is contained by implication in sub-s. 1, but does not 
appear to fall under sub-s. 3. 

(y) Per Bayley, J., in Bishop v. Oohm v. Foster (1892), 61 L. J. Q. B. 
ShilUto (1819), 2 B. & A. 329, n. (a) ; 643. 

(s) p. 345. 
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8. 19 (1). '< Now in both these modee of doing businesSy it is impossible 

to infer that [the seller] had the least idea of passing the 
property ... at the time of appropriating the goods to the 
contract. So that, although he may write . . . and specify the 
packages and .marks by which the goods may be identified, and 
although he may accompany this with an invoice, stating plainly 
that these specific goods are shipped for [the buyer's] account, 
and in accordance with [his] order, making his election final 
and determinate, the property in the goods will, neyerthelees, 
remain in [the seller], or in the [third person], as the case may 
be, till the bill of lading has been indorsed and delivered up to 
[the buyer] " (z). 

The question in all these cases, of course, is, Has the seller 
evinced an intention of passing the property ? not Has he com- 
mitted a breach of contract (a) ? In Wait v. Baker (b), for example, 
the seller by the acts he did, i.e., transferring the bill of lading 
elsewhere, although cash was tendered, was committing a 
breach of contract ; and yet it was held that the property did not 
pass, his intention being dear that it should not. 

When the intention of reserving the right of disposal is clear, 
it is immaterial that the invoice of goods shipped states them to 
be shipped ^* on account of and at the risk of" the buyer; or 
that (on shipment on the buyer's own ship) the bill of lading 
states the goods freight free, as being the buyer's own pro- 
perty (c). And when the bill of lading is taken to the buyer's 
order, and sent to him unstamped^ the seller, by keeping the 
stamped copy in his possession, may reserve the right of 
disposal {d). 
8. 19 (2). Ooods deliverable to the order of the seller, &c. — ^By this 
sub-section the right of disposal is oiAj primd facie reserved by 
the seller's taking the bill of lading to his own order or that 
of his agent. It follows Mr. Benjamin's third and fourth 
rules (tf). 

" If, however, the vendor, when shipping the articles which, 
he intends to deliver under the contract, takes the bill of lading 
to his own order, and does so, not as agejit or on behalf of the 
purchaser^ but on his own behalf, it is held that he thereby 
reserves to himself the power of disposing of the property ; and 

(i) Benj. p. 346. (A) (1848), 2 Ex. 1. 

{a) Per Cur., in Broume v. Hare (c) Turner v. Truatees of Liverpool 

(1S59), 4 H, & N. 822; per Bram- Docks (1861), 6 Ex. 643. 

well, L.J., in Mirabita v. Imperial {d) Moakes y. Nichohon (1866)^ 19 

Ott^MH Bank (1878), 3 Ex. D. at 0. B. N. 8. 290. 

p. no. {«) Benj. p. 370. 
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that, oonfiequently, there is no final appropriation, and the S. 19 (2). 
property does not, on shipment, pass to the purchaser " (/). ' 

nie seller is primft £Etoie deemed, etc. — The words in italics 
in the aboye judgment show the limitation to be placed upon 
the rule, and partly illustrate the words ^^ pritnd facte ^^ in this 
sub-section. The question is, did the seller, by taking the bill 
of lading in that form, intend to preserve control over the goods, 
or not ? The question is one for the jury (^). Thus, as in Joyce 
V. Swan{h)y the seller may be only uncertain of the buyer's 
meaning in grumbling about the price, and, as a method of 
precaution only, and in case the buyer intends to refuse the goods 
(there being, in fact, no such intention) may take the bill of 
lading to his own order. See also Browne v. Hare (i). In such 
a case he is deemed to be acting as the buyer's agent only. 

So the facts of the case may otherwise show that the seller, in 
taking the bill of lading in this form, did not intend to reserve 
the right of disposal ; as, e.ff.^ when he indorses it, and transmits 
it, to the buyer direct (A;), or (when so indorsed) even to his own 
agent (/). The Court of Appeal, in Ex parte Banner (m), stated 
the rule *^ as perfectly settled, that if a consignor in such a case 
wishes to prevent the property in the goods and the right to 
deal with the goods while at sea from passing to the consignee, 
he must, by the bill of lading, make the goods deliverable to his 
own order, and forward the bill of lading to an agent of his oum. 
If he does not do that he still retains the right of stopping the 
goods in transitu: but subject to that right the property in the 
goods, and the right to the possession of the goods, is in the 
consignee." 

<< Where the consignor sends these documents direct to the 
consignee, that ought to lead to the inference, and only properly 
lead to the inference, that he intended the consignee should have 
at once the disposal of the property, and possession of the goods 
consigned, leaving to him, as a matter simply of obligation imder 
the contract, to return the bills of exchange accepted, not as a 
condition precedent to the property vesting, but simply as a 
matter of contract " (n). 
The right of disposal is not affected by the seller's sending 

(/} Per Cotton, L.J., in Mirabita 7 Itf. & O. 882 ; Key y. Cotmoorth 

T. Imperial Ottoman Bank (1878), 3 (1852), 7 Ex. 595. 
Ex. D. at p. 172. (/) Broume v. Sore (1859), 4 H. & 

{g) Van Casteel v. Booker (1848), 2 N. 822. 
Ex. 691. (m) (1876), 2 Oh. D. at p. 288. 

(A) (1864), 17 0. B. N. 8. 84. (*i) PerCookbum, C,J,,iB, Shepherd 

(f) (1859), 4 H. & N. 822. v. Earrinn (1869), L. B. 4 Q. B. at 

{k) Wlimthurtt v. Bowker (1844), p. 203. 
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S. 19 (2). direct to the buyer an unindorsed bill of lading, when he keeps 
"" the indorsed bill under his own control (o), as an unindorsed bill 

is equivalent to no bill at all (/>). So also where he keeps the 
only bill stamped in his own possession (q), 
S. 19 (3). Transmits the bill of exchange and bill of lading to the buyer. 
— ^By this sub-section the transmission of the bill of lading 
together with the bill of exchange to the buyer to secure the 
price, imposes, as a condition to the transfer of the property in 
the goods shipped, the honour of the bill of exchange. It is 
apparently based upon Mr. Benjamin's sixth rule (r), which was 
intended to embody the effect of the decision in Shepherd t. 
Harrison (s). But it is important to advert to the particular 
circumstances of that case, which undoubtedly governed the 
decision. The seller there took a bill of lading making the 
goods deliverable to his own order, and forwarded it with the 
bill of exchange, not to the buyer, but to the seller's own agents, 
and these latter forwarded the bill of lading and the bill of 
exchange together to the buyer, accompanied by a letter in 
which they said: "We enclose bill of lading, &c., shipped by [the 
seller] on your account. We hand also the draft on your good 
selves for cost of the cotton, to which we beg your protection." 
The buyer retained the bill of lading, and sent back the bill of 
exchange unaccepted, and it was held by the House of Lords 
that, under these special circumstances , the seller had reserved his 
right of disposal of the goods. The learned Lords point out (/) 
that the question was one entirely of fact depending on the dr- 
cimistances stated in the special case. But the decision affords 
no authority for the general proposition, that previous to the 
Act the transmission to the buyer direct of the bill of lading (in 
whatever form it may be taken), together with the bill of 
exchange, prevented the property in the goods from passing to 
the buyer unless he accepted the bill of exchange. This is 
evident from the judgment of Cotton, L.J., in Mirahita v. 
Imperial Ottoman Bank (m). He says : — 

** So, if the vendor deals with, or claims to retain the bill of 

(o) Brandt v. Bowlby (1831), 2 B. & («) (1871), L. R. 6 H. L. 116. 

Ad. 932; WaU v. Baker (1848), 2 [t) Per Lord Chelmsford, at p. 

Ex. 1. 123 ; and per Lord Cairns, at p. 133. 

(p) Per Cockbum, C.J., in Shep- (u) (1878), 3 Ex. D. at p. 172; 

herd v. Harrison (1869), L. B. 4 Q. B. and see the judgment of MeUiah, 

at p. 204. L.J., in Ex parte Banner (1876), 2 

(q) Moakee v. Nlehohon (1865), 19 Ch. D. 278, where Shepherd v. Ear- 

C. B. N. S. 290. rieon was distingmahed. 



(r) p. 371. 
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lading in order to secure the contract price, as when he sends S. 19 (3). 
forward a bill of lading with a bill of exchange attached, with 
directions that the bill of lading is not to he delivered to the pur- 
chaser till acceptance or payment of the bill of exchange, the 
appropriation'is not absolute, but until acceptance of the draft, or 
payment, or tender of the price, is conditional only, and until 
such acceptance, or payment, or tender, the property in the goods 
does not pass to the purchaser ; and so it was decided in Turner 
V. Trustees of Liverpool Docks {x) : Shepherd y. Harrison (y); Ogg 
V. Shuter (z). But if the bill of lading has been dealt with only 
to secure the contract price, there is neither principle nor autho- 
rity for holding that in such a case the goods shipped for the 
purpose of completing the contract do not, on payment or tender 
by the purchaser of the contract price, vest in him. When this 
occurs there is a performance of the condition subject to which 
the appropriation was made, and everything which, according to 
the intention of the parties, is necessary to transfer the property 
is done." 

Now the language of this sub-section is perfectly general. It Effect of this 
refers to "the bill of lading" without any qualification ; so that, ^^^ ^ 
apparently, the form of the bill of lading is immaterial, and it previous law. 
may be a bill of lading drawn either to the seller's order, or to 
that of the buyer. Again, the sub-section says " transmits to 
the buyer y^^ and not to the seller's agent. If the direct trans- 
mission to the buyer of a bill of lading, in whatever form it may 
be taken, is authorized by this sub-section, then the law is 
changed. In that case, the bill of lading in the buyer's hands 
will be subject to the condition imposed by the seller (the words 
''to secure " being read only as meaning " with the intention of 
securing "), and the seller's security will then be his intention, 
eitilier expressed, or implied from the fact of the bill of lading 
and the bill of exchange being transmitted together, that the 
one document should be dependent upon the other, although he 
has committed both to the control of the buyer. It may, how- 
ever, be contended that the words " transmits to the buyer" are 
governed by the following words, "to secure acceptance, &c.," 
and that the latter words mean in such a manner as to secure, 
i.e.y according to the previous law, through the hands of the 
seller's agent, the bill being originally taken to the seller's 
order as in sub-s. 2, supra ; or (as Cotton, L. J., puts it in the 
above judgment) " sent forward with directions that it is not to he 

(*) (1861), 6 Ex. 643. (z) (1876), 1 0. P. D. 47. 

(y) (1869),L.B. 4Q.B. 196. 



142 SALE OP GOODS ACT, 1893. 

S. 19 (3). delivered to the buyer till aoceptance, &c." That thifl was the 
effect of the previous law also appears from the judgmeut of the 
Court of Appeal in Ex parte Banner {a), where it is laid down 
that, in order to secure payment of the bill of exchange, the 
seller must have ** taken the precaution of making the goods by 
the bill of lading deliverable to his own order, and transmitted 
the bill of lading to an agent of his oton, with directions not to 
hand it over . . . unless the bill of exchange is accepted." 

Illustrations. 

8. 19. 1. A. agrees to sell to B. five tons of oil at 53«. a cwt., and orders C, 

the warehouseman, to transfer into B.'s name a particular lot of oil. 
0. does 80, and hands A. an acknowledgment addressed to B. that the 
oil had been so transferred. A. sends fi. the acknowledgment and an 
invoice of the oil to be exchanged for a cheque, but B. refuses the 
cheque and retains the acknowledgment, and gets delivery of the oil 
from 0. A. may maintain trover a^inst B., as the property in the oil 
had not passed to the latter, A. havmg reserved the right of disposal 
subject to B.'s payment. Oodta v. Boae (1855), 17 C. B. 229. 

2. A. agrees to sell to B. a specific article on the terms that payment 
is to be made before delivery within a given time. A. has res^-ved the 
right of disposal of the article subject to the condition of pay^ment. If 
B. tenders within the time the thing becomes his. Cohen v. Foeter, 
(1892) 61 L. J. Q. B. 643. 

3. A. sells ^oods to B., drawing bills on him for the price, and takes 
the bni of ladme to his own order, which he transfers to 0., the pur- 
chaser of the bias. A. sends B. an invoice stating that the goods arp 
shipped on B.'s account and at his risk. B. becomes owner when he 
pays the bills. Jenkvns v. Broum (1849), 14 Q. B. 496. 

4. A. agrees to sell goods to B. free on board, to be paid for by biU 
at three months on delivery of the bill of lading. A. takes the bill of 
lading to, his own order, but indorses it to B., and sends the bill with 
an invoice and bill of exchange to his own agent, G. The property 
vests in B. on shipment, as, though A. primd facie reserved tne right 
of disposal, the facts show that he intended B. to have the goods, as 
he immediately indorsed it to B. Browne v. Hare (1858), 4 H. & N. 
822. 

5. B. orders of A. a quantity of guano. A. writes of the engage- 
ment of a ship to carry the ^ano, and says the price is 102. a ton. B. 
replies grumbling at the price, but not expressly repudiating the con- 
tract. A. being uncertain whether B. would accept, takes the bill of 
lading to his own order. B. had no intention of repudiating the con- 
tract. The proi)erty in the cargo vests in B. on shipment, as A., by 
taking the bill of lading to his own order, did so, not to reserve the 
right of disposal, but to protect himself if B. refused to admit the 
pnce. Jovce v. Swan (1864), 17 C. B. N. S. 84. 

6. A. sells goods to B., and ships them, taking the bill of lading to 
his own order, which he sends, with a bill of exchange on B., to C, A.'s 
agent. A. sends B. an invoice stating that the goods were at B.'s risk^ 
and that A. had drawn upon him in favour of 0. C. forwards the bill 
of lading and bill of exchange to B. B. refuses to accept the bill, but 
retains tne biU of lading, and demands the goods from JD., the master 

(a) (1876), 2 Oh. D. at p. 287 ; a property, the same principles of law 
ease of piinoipal and agent, bat so are appUoahle. 
for as relates to the transfer of the 
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of the vessel, who delivers to 0. D. is not liable to B. in trover. S. 19. 
Shepherd v. Harrison (1871), L. E. 5 H. L. 116. 

7. A., B.'s agent, consigns goods to B., sending the biU of lading 
making the goods deliverable to B. directly to B., and advising B. of 
bills of exchange which he had drawn upon B. and sold to third parties. 
The property in the goods passes to B. on shipment, as A. had not 
taken the bill of lading to his own order and sent to his own agent. 
Ex parte Banner (1876}, 2 Ch. D. 278. 

8. A. sells a cargo oi timber to B. on the terms that the bill of lading 
should be delivered on payment of a bill of exchange. A. takes the 
bill of lading to his own order, and transfers to C, to whom he also 
transfers the bill of exchange. B. tenders the price to C, but 0. sells 
the cargo. C. is liable to B. in trover, as B. has fulfilled ihcicondition, 
and the property then vested in him. Mirabita v. Imperial Ottoman 
Bank (1878), 3 Ex. D. 164. 

20. Unless otherwise agreed, the goods remain Risk prima 
at the seller's risk until the property therein is trans- ^^^^ 
ferred to the buyer, but when the property therein ^^* 
is transferred to the buyer, the goods are at the 
buyer's risk whether delivery has been made or not. 

Provided that where delivery has been delayed 
through the fault of either buyer or seller the goods 
are at the risk of the party in fault as regards any 
loss which might not have occurred but for such 
fault. 

Provided also that nothing in this section shall 
affect the duties or liabilities of either seller or 
buyer as a bailee or custodier of the goods of the 
other party. 

TJnder this section the risk of loss is regulated by — 8. 20. 

(1.) Matoal agreement : 
(2.) The fact of ownership : 
(3.) Delay in delivery wrongfully caused : 
(4.) Express or implied bailment. 
Firttlyy with respect to mutual agreement. Kntiial 

Though the fact that one party is to bear the risk affords a agweinfint. 
strong argument that he is also to be the owner, yet '' the two 
are not inseparable. It may very well be that the property 
shall be in one, and the risk in the other " {h), ' ^ There is no rule 
of law to prevent the parties . . . from making whatever bargain 
ihej please [imder s. bb'l, . . . The parties . . . may intend that the 

{h) Per Bladkbiun, J., in MarOneau y. Eitohmg (1874), L. B. 7 Q. B. at p. 464. 
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S. 20. vendor shall deliyer the goods to the carrier, and that, when he 
has done so, he shall have fulfilled his undertaking, so that he 
shall not be liable in damages for breach of contract, if the 
goods do not reach their destination, and yet they may intend 
that the whole or part of the price shall not be payable imtil the 
goods do arrive. They may bargain that the property shall vest 
in the purchaser as owner as soon as the goods are shipped 
[under s. 18« Bule 5 (2)], that then they shall be both sold and 
delivered, and yet that the price (in whole or in part) shall be 
payable only on the contingency of the goods arriving . . . but 
without any contract on the vendor's part ... to procure the 
goods to arrive " (c). 

In the same way, *^ I see no reason," says Lindley, L.J. (d)y 
'* why a person should not agree to buy and pay for a portion of 
a cargo, say of sugar in bags or com in bulk, although the actual 
sugar or com to be delivered may not be ascertained before the 
ship is unloaded." 

An agreement that one party is to bear the risk (irrespective of 
the passing of the property) may, of course, be either expressly 
made, or may be inferred from the circumstances of the case : 
see s. 49 (2), and notes. Thus, the fact that one party is to 
insure the goods and the other not, is, coupled with the fact of 
such insurance, relevant to prove such an agreement {e). 
Effect of In some cases, the goods contracted to be sold are to be shipped 

?f^^^ to the buyer "free on board." In the case of specific goods, 
l)o&rd." these words mean that the goods are put on board " on aocoimt 

of the person for whom they are shipped ; and in that case the 
goods . , . would be at the risk of the buyer, whether they were 
lost or not on the voyage . . . even though payment is not to be 
made on the delivery of the goods on board but at some other 
time, and although the biU of lading is sent forward by the seller 
with documents attached in order that the goods shall not be 
finally delivered to the purchaser imtil he has either accepted 
bills or paid cash " (/). 

In the case of unascertained goods, the same principle will 
apply, unless there is anything in the contract inconsistent 
therewith (/). 

{e) Per Blaokbtini, J., in CaleuUay Oa. at pp. 730, 743, 747. 

^. Co, T. Dtf Matioa (1863), 32 L. J. (/) Per Brett, M.B., in Stoek t. 

Q.B.atp. 328; BeerT. Walker (ISll), Inglit (1884), 12 Q. B. D. at p. 673. 

25 W. B. 880, iUustratee thiB rale. This case was affirmed on other 

(d) In Stoek v. Inglia (1884), 12 grounds, lOAp.Ga. 263. IntheO.A. 

Q. B. D. at p. 577. the Court referred largely to the 

if) Anderton y. Morioe (1876), 1 Ap. course of dealing between the parties. 



^ 
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Secondly^ the fact of ownership. S. 20. 

" Grenerally speaking, where a bargain is made for the pur- The fact of 
chase of goods, and nothing is said about payment or delivery, ownership, 
the property passes immediately, so as to cast upon the purchaser 
all future risk, if nothing further remains to be done to the goods. 
If anything remains to be done on the part of the seller, until 
that is done the property is not changed" (y). 

" Where a bargain and sale is completed with respect to goods, 
. . . any accident happening to the things subsequently, unless 
it is caused by the fault of the vendor — ^any calamity befalling 
them after the sale is completed — ^must be borne by the purchaser, 
and by parity of reasoning any benefit to them is his benefit, and 
not that of the vendor " (A). 

For the case where the goods, being specific, perish before the 
risk has passed to the buyer, see s. 7, supra. 

Thirdly y wrongful delay in delivery : With regard to the risk Wron^fful 
where the delivery is insufficient^ see s. 32 (2), (3), and for cases deUvery. 
of necessary deterioration in transit, see s. 33. 

The first proviso appears to be founded upon the judgment of 
Blackburn, J., in Martineau v. Kitching (t), where he says : '' By 
the civil law it always was considered that if there was any 
weighing, or anything of the sort which prevented the contract 
being perfecta emptio, whenever that was occasioned by one of the 
parties being in mord, and it was his default, though the emptio 
is not perfecta, yet if it is clearly shown that the party was in mord, 
he shall have the risk, just as if the emptio were perfecta. . . . 
When the weighing is delayed in consequence of the interfer- 
ence of the buyer, so that the property did not pass .... yet 
because the non-completion of the bargain and sale . . . was 
owing to the delay of the purchaser, the purchaser should bear 
the risk, just as if the property had passed" {k). 

It will be seen from the above extract, as compared with the 
terms of the first proviso to this section, that the Act seems to 
extend the proposition of law laid down by Blackburn, J. That 
proposition was that, if the passing of the property is prevented 
by the delay of either party, that party must bear the risk. The 
Act says that if the " delivery " (which is defined in s. 62 (1) as 
"voluntary transfer of possession from one person to another ") 
is delayed by the ''fault " (defined in s. 62 (1) as " wrongful act 

(ff) Per Bayley, J., in Simmons v. {k) MeConihg Y,-2f. T, ^ Erie By, 

Swift (1826), 5 6. & C. 857, 862. Co., 20 N. Y. 495, was another such 

{h) Per Blackburn, J., in Sweeting case, but there the Court found that 

T.7^m^(1871),L.B.7Q.B.310,813. the loss was not caused by the 

(4) (1872), L. R. 7 Q. B. 436, 466. buyer's delay. 

O. L 
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S. 20. or default ") of either party, the goods are at the riflk of the 
party in fault as regards any loss ** which miffht not have occurred 
but for such fault." Generally, the same act which shows a 
delivery, will also serve to pass the property, and the two pro- 
positions would be identical ; but cases may be imagined where 
the property has not passed, and yet delivery has been delayed. 
Suppose a contract for the sale of a piano, to be paid for by 
instalments, the property not to pass till all the instalments are 
paid, and the buyer to take or receive delivery by a certain date. 
He makes default, and the piano is burnt by an accidental fire 
on the seller's premises. Here the buyer would have delayed 
the delivery, but not the passing of the property. 

This section, apparently, throws upon the party in default (and 
irrespective of the transfer of the property) the risk of any loss 
of which the delay was the possible cause. This liability being 
a serious one, probably a strict interpretation of the words 
"wrongful act or default" would be adopted. The same words 
have been construed, in a shipping case, as equivalent to cul- 
pable negligence (/). 
^^red ^ Fourthly, express or implied bailment. After the sale is com- 

baimeat. plete, the seller is the buyer's bailee until the time appointed for 
deliveiy of the goods (m). And the seller would appeeir to be a 
bailee /or reward , on the ground that part of the consideration 
for the price is the custody of the goods by the seller until a 
reasonable time elapses for the buyer to take delivery : see the 
analogous case of a carrier, and the reasoning of the Court (n). 
After the expiration of that time the consideration, so far as 
custody for reward is concerned, is exhausted, and the seller 
would seem to be a gratuitous bailee, and may then charge for 
the custody, and recover compensation for the buyer's delay in 
taking delivery. See s. 37. 

Similarly, when the buyer is in possession of the seller's goods, 
he will also be a bailee, e.g., in the case of goods sent on sale or 
return, on trial, &c. (o). Here the bailment being beneficial to 
both parties, the buyer would also appear liable for ordinary 
negligence. But after a rightful rejection of the goods under 
s. 36, the buyer is, it is submitted, in the position of a gratuitous 
bailee. 

The editors are aware of no English case laying down the 
rights and liabilities of the buyer and seller as bailee for the 

(/) The Famenoth (1882), 7 P. D. («) Cairns v. Rohifu (1841), 8 M. 

207 ; under 8. 242 of the Merchant & W. 258 ; see also Fr. Civ. Code, 

Shipping Act, 1854. BS. 1136—1138. 

(m) Benj. p. 716. (o) Benj. p. 67. 
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other, and particularly as to the character of the bailment. See, S. 20. 
however, the American case of Koon v. Binkerhojf {p\ and Story 
on Sales, ss. dOOa, 300b, 393 ; Id. on Bailm. (9th ed.) s. 448. 

Illustrations. 

1. A. ag^rees to sell to B., at so much a cwt., a number of sugar- 
loaves, to be weighed when delivered, to be paid for in one month, and 
to be at A.'s risk for two months. B. makes delay in taking delivery 
after the two months, and the loaves are then destroyed by fire on A.*s 
premises. Whether or not the property has passed to B., B. must pay 
for tho loaves (1) as the risk was to be his mer two months ; (2) [per- 
haps] because the delay in delivery was his fault [q), Martineau v. 
Kitching (1872), L. E. 7 a B. 436. 

2. A. agrees to sell B. a cargo of ice, B. upon receipt of bill of lading 
to take upon himself all risks of the seas, &c., and to pay for it in cash 
on delivery at 20«. a ton, weighed on board on delivery. Tho cargo is 
lost. B., whether owner or not, must pay for it, as he assumed the 
risk of delivery being prevented by dangers of the sea. Castle v. Play' 
fwd (1870), L. R. 7 Ex. 98. 

3. A. agrees to sell and ship to B. a cargo of coal, payment to be 
made in cash, one half on A. s handing over to B. the bill of lading 
and policy of insurance, the other half on delivery at the destination. 
B. receives the bill of lading and policy, and pays half the price. 
The cargo is lost in transit. A. cannot recover the balance of the price 
from B., as he took the risk (so far as regards half the price) of the 
goods arriving ; nor can B. recover the half price paid, as they were 
Qie owners of the goods from the time of shipment, and took the risk 
to the extent of the half price paid. Calcutta^ &c. Steam Navigation 
Co. V. De Mattoa (1863), 32 L. J. Q. B. 322; affirmed 33 L. J. a B. 
214. 

4. B. orders goods of A., to be dispatched on insurance being 
effected, and to be paid for three months after arrival. The goo& 
are dispatched, and B. insures. The ^oods are lost in transit. B. 
must bear the risk, as the goods vested in him on their being sent off, 
and (with respect to the three months' credit after arrival) B.*s action 
in insuring shows that it was also intended that he should bear the 
risk of non-arrival. F'^gano v. Long (1825), 4 B. & 0. 219 (r). 

5. A. sells B. a sj>ecific stack of hay, the stack to remain where it 
was for a specified time, and not to be cut till paid for. B. pays for 
the hay. Within the period the stack is consumed by fire. B. cannot 
recover the price paid item A. , as the stack was his bv the conti'act, and 
he must bear the risk. Tarling v. Baxter (1827), 6 B. & C. 360. 

6. A. agrees to make for and sell to B. a number of cars by a par- 
ticular date, B. to furnish part of the materials which could not be pro- 
cured elsewhere. B. makes ^eat delay, though repeatedly requested, 
in providing this part. The incomplete goods are accidentally burnt 
witiiout A.'s fault. If B.'s delay amounts to a ** fault," B. is respon- 
sible, if the fire might not otherwise have happened. McConine v. 
N. Y. and Erie Ry. Co., 20 N. Y. 495. 

7. A. , in London, contracts to supply B. , at Brighton, with a quantity 
of rabbits. A. has, by agreement implied from the circumstances, t>o 
bear the risk of the rabbits arriving within a reasonable time in an 
unmerchantable condition at Brighton, thoiigh they may be sound 
when dispatched. Beer v. Walker (1877), 25 W. E. 880. 

(/>) 39 Hun. (N. Y.) 130. (r) See also Alexander v. Gardn&r 

Ig) See particularly the judgment (1835), 1 B. N. C. 671. 
of Blackburn, J. 

l2 
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S. 20. 8. A. agrees to sell and deliver to B., at a distance, mercliantable 

iron. The iron necessarily, to the knowledge of both, deteriorates by 

the transit. B. has agreed to bear the risk of necessary depreciation 
during transit, though A. agreed to deliver the iron at its destination. 
BiUl V. Bobiion (1864), 10 Ex. 342. 



Transfer of Title. 

^n^ST ^^* — (^'^ Subject to the provisions of this Act, 
owner. where goods are sold by a person who is not the 

owner thereof, and who does not sell them under 
the authority or with the consent of the owner, the 
buyer acquires no better title to the goods than the 
seller had, imless the owner of the goods is by 
his conduct precluded from denying the seller's 
authority to sell. 

(2.) Provided also that nothing in this Act shall 
affect — 

(a) The provisions of the Factors Acts, or any 

enactment enabling the apparent owner of 
goods to dispose of them as if he were the 
true owner thereof ; 

(b) The validity of any contract of sale under 

any special common law or statutory power 
of sale, or under the order of a court of 
competent jurisdiction. 

S. 21 (1). Subject to the provisions of this Act^t. e., ss. 22 — 26, 48 (2). 

Non-disdosure by the seller of absence of title of which he is 
aware, is a fraud on the buyer («). 

Under the anthority, or with the consent of owner.— That is, 
as agent or licensee, or otherwise, by virtue of a right under 
agreement, e.y., a pledgee selling under a power of sale; or a 
mortgagor allowed by the mortgagee to deal with, the g^ods in 
the ordinary way of trade (/). 



(*) Per Cop., in Morley v. Attm- 91 ; cited in 2 East, 448 (a) ; per 

borouffh (1849), 3 Ex. 600, qnoting Brett, L. J., in JFardy. Sobbs[wi), 

LitUedale, J., in JEarlj/ v. Oarrett 3 Q. B. D. at p. 161. 

(1829), 9 B. & 0. 928, 932 ; and (0 Gouffh v. JTood # Co., [1894] 1 

SpringweU v. Allm (1649), Aleyn, Q. B. 713. 
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Acquires no better title.— The maxim of the law is nemo dat 8. 21 (i). 
quod nan hahet (u). In CoU v. North Western Bank {x\ Black- 
bam, J., said : ''At common law, a person in possession of 
goods could not confer on another, either by sale or by pledge, 
any better title to the goods than he himself had. To this 
general rule there was an exception of sales in market overt 
[s. 22], and an apparent exception where the person in posses- 
sion had a title defeasible on account of fraud [s. 23]. But the 
general rule was that, to make either a sale or a pledge valid 
against the owner of the goods sold or pledged, it must be shown 
that the seller or pledgee had authority from the owner to sell 
or pledge, as the case might be. If the owner of the goods had 
so acted as to clothe the seller or pledgee with apparent authority 
to sell or pledge, he was at common law precluded, as against 
those who were induced hand fide to act on the faith of that 
apparent authority, from denying that he had given such an 
authority, and the result as to them was the same as if he had 
really given it" [s. 21 (1)]. 

Unless the owner ... is by his conduct precluded — t. «., is Ruiee as to 
precluded by virtue of an estoppel in pais. The rules relating ««*?PP«l8 *'» 
to such estoppels are laid down in Carr v. L. 8f N, W. Ry. 
Co,{y), and may be shortly summarized as : — 

(1.) Wilful misrepresentation by words or conduct of a fact : 

(2.) Eepresentation of a fact intended to be acted on : 

(3.) Eepresentation by conduct of a fact, from which an 
invitation to act thereon would be inferred : 

(4.) Eepresentation by culpable negligence of a fact, leading 
proximately to action thereon. 

The provisions of the Factors Acts.—Defined by s. ,62 (1) to 8. 21 (2) (a). 
mean the Factors Act, 1889 (which repealed all the previous 
Acts), the Factors (Scotland) Act, 1890, and any enactment 
amending or substituted for the same. 

Or any enactment — e.g,^ the Bill of Lading Act, 1855; the 
Bills of Sale Act, 1878 ; the Bankruptcy Act, 1883, s. 44 (reputed 
ownership) : see s. 61 (1) of this Act. 

Special common law . . . power of sale — e.g,^ powers of s. 2i (2) (b). 
pledgees (z), masters of ships acting in oases of necessity (a), 
sheriffs (Jb\ &o. 

(m) Per Willee, J., in Whistler v. Holt, 383. 
Fonter (1863), 14 C. B. N. S. 248, (a) The Oratitudme (1801), 3 Bob. 

257. Adm. 240, 259. 

(*) (1876), L. R. 10 0. P. at p. 362. {b) Anon. (1679), Dyer, 363 (a); 

(y) (1876), L. B. 10 0. P. 307. and cases cited in Benj. p. 16, 

(«) JPothonier v. Dawson (1816), note (a). 
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S. 21 (2) (b). Statutory power of sale — e. y., sales by lessors of distress 
under 2 WilL & Mary, sess. 1, c. 5, s. 2, and 51 & 62 Vict, 
c. 21 ; sales by innkeepers under 41 & 42 Vict. c. 38; sales by 
mortgagees under s. 19 (I) of the Conveyancing Act, 1881 ; sales 
under distress for rates, tithes, &c. 

Or under the order of a Court — 0.^., sales of perishable goods 
under Ord. 50, r. 2 (c) ; sales under Ord. 13, r. 13, &c. 

S. 21 (I). Illustrations. 

1. B., a farmer, conveys to A., by bill of sale, amongst other 
things, aU the growing crops and chattels and effects which were 
then or might be on B.'s farm. A. allows B. to continue in possession 
of the crops and to carry on his busiaess. In the ordinary course 
thereof, B. sells C, who has no notice of the bill of sale, twelve 
quarters of wheat. B. has, by implication, a licence from A. to carry 
on his business in the ordinary way, and the sale to C. Lb good. 
Natiwial Mercantile Bank v. Hampson (1880), 5 Q. B. D. 177 {d). 

2. A. sells to B. an unascertained (quantity of 350 barrels of flour. 
C. makes advances to B. on the security of the flour, and obtains from 
him a delivery order on A., which C. lodges with A., who says, " All 
right," and shows C. samples of the flour sold to B. 0. sells th« flour 
to various persons, and some of it is delivered by A. A. is estopped 
as against C. from denying that the property in the flour, though 
unascertained, passed to B., and C. can bring trover for the residue. 
Wixdley V. Coventry (1863), 2 H. & 0. 164(e). 

Market overt. 22. — (1.) When the goods are sold in market 
overt, according to the usage of the market, the 
buyer acquires a good title to the goods, provided 
he buys them in good faith and without notice of 
any defect or want of title on the part of the seller. 

(2.) Nothing in this section shall affect the law 
relating to the sale of horses. 

(3.) The provisions of this section do not apply 

to Scotland. 

S. 22. This section is subject to the provisions of s. 24. 

A sale of goods in market overt does not bind the Crown 
either at common law(/) or (according to the general rule of 
construction of statutes) under this Act. And if the onginal 
owner of the goods sold come afterwards into possession of them, 
his title revives (y). 

(e) Bartholomew v. Freeman (1877), the Hcenoe was not duly executed. 

3 0. P. D. 316 ; The ffereuUt (1885), (<?) See also KnighU v. Whifin 

11 P. D. 10 ; Annual Practice (1894), (1870), L. B. 6 Q. B. 660 ; Stoveldv. 

pp. 317, 875. Sughea (1811), 14 East, 308. 



^ 



(d) Of. Taylor v. MeKeand (1880), (/) Co. 2 Inst. 713. 

6 C. P. D. 358, where the sale bemg (}) Go. 2 Inst. 713. 

out of the ordinary course of busineBs 
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By 1 Jac. 1, c. 21, 8. 5, it was provided that " no sale or pawn S. 22. 
of any goods .... to any pawnbroker in London, Westminster, 
or South wark, shall work any change of the property therein." 
This Act was repealed (so far as regarded the regulations of 
the business of pawnbroking) by the Pawnbrokers Act, 1872 
(35 & 36 Vict. c. 93), s. 4, and is now wholly repealed by the 
schedule to the present Act. (See schedule of repealed enact- 
ments, post.) 

Where goods are sold " in market overt."—** Market overt S. 22 (i). 
in the country is held on special days provided by charter or 
prescription (h) ; but in London every day, except Sunday, is a 
market day(t). In the country the only place that is market 
overt is the particular spot of groimd set apart by custom for the 
sale of particular goods, and this does not include shops ; but in 
London every shop (j) in which goods are exposed publicly for 
sale is market overt for such goods as the owner professes to 
trade in *' {k). " London," in the above extract, means the City 
of London. Market overt is "an open, public, and legally 
constituted market "(/). It seems doubtful how far modem 
markets, established under parliamentary powers, constitute 
markets overt (m). 

In accordance with the above principles, there is no market 
overt, c,ff,y 

(1) In a scrivener's shop, for plate (n) ; 

(2) In Smithfield, for clothes (o) ; 

(3) In Cheapside, for horses (o) ; 

(4) At Aldridge's, for carriages (j»). 

Furthermore, there must be a sale in the market overt. Such 
a sale requires " that the commodity should be openly sold and 
delivered in the market " (^). It is necessary that the goods be 
''exposed in the market for sale, and the whole transaction 
begun, continued, and completed in the open market, so as to 
give the fullest opportunity to the man whose goods have been 
taken to make pursuit of them and prevent their being sold " (r). 

{h) See Benjamin Y. Andrews {lS5S)f (m) Of. per Cookbam, C.J., in 

6 C. B. N. S. 299. Moyee y. Newington (1878), 4 Q. B. 

(•) Case of market oyert, 6 Bep. D. at p. 34, with Oanley y. Ledwidge 

83 b; and other oaaes in Benj. (1876), Ir. R. 10 C. L. 33, 133. 

p. 8, note (/). («) 6 Rep. 83 b. 

0) Not a wharf: Wilkimon v. (o) Moore, 360. 

Eing (1809), 2 Camp. 336. (p) Mamer v. Bankt (1867), 17 

{k) Benj. p. 8 ; 6 Go. 83. See L. T. N. S. 147. 

generally, Bac. Ab. Fairs and Mar- (q) Per Manwfield, C.J., in Sill y. 

kets (E). Smith (1812), 4 Taunt. 632. 

(/) Zu y. BagM (1856), 18 C. B. (r) Per Oockbum, C.J., inOa^wy. 

599 ; Betv'amiH v. Jndrtwi^ wpra. Imdm Doeka Co. (1864), 5 B. & S. 313. 
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8. 22 (I). Therefore, a sale by sample in market overt, the delivery not 
taking place there, nor the goods being there, is ineffectual to 
pass the property («). So edao if the treaty for the sale began 
out of market overt (/). 

According to the usage of the market.— Thus <<the buyer is 
not protected if the sale be made in a covert place, as a back 
room, warehouse, or shop with closed windows, or between 
sunset and sunrise {u) ; or if the treaty for sale be begun out of 
market overt " (ar). 

As regards the particular place of the sale, '4t is impossible, 
upon a careful perusal of the scanty authorities upon the subject, 
not to see that there is a certain element of publicity required in 
the transaction to bring it within the principle of a sale in 
market overt. The market, to be a market overt, must be an 
open, public, and legally constituted one (y). The shop in London 
must be one in which goods are openly sold ; that is, when they 
are sold in the presence and sight of any one of the public who 
may come into the shop upon legitimate occasion" (z). 
Sale u a shop With respect to sales, not by, but to, a shopkeeper in the city of 
d^of ^ London, a doubt was expressed in Crane v. London Docks Co. (z), 
London. supra, whether the privilege of market overt was extended 

thereto. It would seem, primd facte, that a sale to a shopkeeper 
is not in accordance with the common usage of market overt. 
Li Lyons v. De Pass (a) the question was not raised, and in the 
latest case on the point(5) the question was again left undecided, 
though an opinion was expressed that the sale was not within 
the privilege. Wills, J. (after quoting Lord Coke(c), that 
" every shop in London is a market overt for such things only 
which, by the trade of the owner, are put there to sale " ; and 
Blackstone {d), to the effect that the goods in the shop must be 
** exposed publidy,") proceeds («): — **When a casual person, 
having jewellery for sale, goes into a jeweller's shop to sell it, if 
he can, to the jeweller, it seems to me that the goods so offered 
for sale to the one person who is carrying on the business in that 
shop, are neither * put there to sale ' nor * exposed publicly to 

(s) Hill v. Smith (1812), 4 Taunt. (z) Per Wills, J., in Hargreave y. 

632 ; and Crans y. London Docks Co. Spink, [1892] 1 Q. B. at p. 26 ; 61 

(1864), 6 B. & S. 313 ; Newtownards L. J. Q. B. at p. 318. 

Commra. v. JFoodi (1877), Ir. B. 11 (a) (1840), 11 A. & E. 326. See 

C. L. 606. also Tai/lor v. Chambert (1606), Cro. 

(0 Co. 2 Ingt. 713. Jao. 68. 

(«) Co. 2 Inst. 714. (*) Hargretm v. Spink, tupra. 

(x) Benj. p. 9 ; 6 Co. 83. {e) 6 Hep. 836. 

(V) Per Jervis, C.J., in Xw v. (d) 2, 449. 

Bayet (1866), 18 C. B. 601. («) Hargreave v. Spink^ •^'pra^ sA 

pp. 28, 81. 
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Bale,' expressions which seem to me to point to goods placed in S. 22 (1). 

the shop, by or with the consent of the shopkeeper, for sale to 

all persons prepared to buy." Then, after referring to (inter alia) 

the statute 1 Jac. 1, c. 21, s. 5 (repealed by this Act), as some 

evidence that sales io shopkeepers were within the privilege, he 

says : '' The custom is a general one, applicable to all sorts of 

shops, and it might therefore be expected naturally to deal only 

with a state of things common to at least the great majority of 

shops." It is apprehended that this rule of market overt does 

not cover sales other than those by a shopkeeper. 

ProYided, &o. — ** A sale in market overt does not . . . protect 
a buyer who knew they [the goods] were not the property of 
the seller, or was guilty of bad faith in the transaction " (/). 

In good £aith is defined in s. 62 (2) as '< honestly, whether . . . 
negligently or not." 

The law relating to the sale of horses. — The provisions of the S. 22 (2). 
statutes 2 & 3 P. &M.C. 7 (in 1555), and 31 Eliz. c. 12 (in 1589), 
relating to the sale of horses, are set out in the Appendix of 
Statutes at the end of this work. See also Bac. Ab. ** Fairs and 
Markets," and Com. Dig. ** Market." The more modem cases 
are referred to in the note (g). 

The provisions of this section do not apply to Scotland.— The s. 22 (3). 
English law as to sales in market overt has never obtained sanc- 
tion in Scotland (A). 

Illustrations. g 22 

1. Stolen jewellery is sold by A. to B. in a show-room above B.'s 
shop, to which the public had access only on permission. This is not 
a sale in market overt, because — (1) the place of sale is not the open 
shop ; (2) (probably) because the sale is not 6.y, but to, B. Hargreave 
v. Spink, [1892] 1 Q. B. 25 ; 61 L. J. Q. B. 3i8. 

2. B., who carries on at one shop the business of drug merchant, 
and at another that of oil and colounnan, buys from A. at the first 
shop, by saniple, stolen opium. The bulk is dehvered at the other 
shop. This is not a sale in market overt of the opium, as (1) the 
bargain only took place at a shop which is an open market for opium 
and the dehvery elsewhere ; (2) (probably) because B. was the buyer, 
and not the seller, of the opiimi. Crane v. London Docks Co. (1864), 
6 B. & S. 313. 

23. When the seller of goods has a voidable title Sale under 
thereto, but his title has not been avoided at the ^^^*i*^- 
time of the sale, the buyer acquires a good title to 

(/) Benj. p. 9,qaoting Co. 2 Inst. 699 ; Moron v. Pitt (1873), 42 L. J. 

713. Q. B. 47. 

(^) Joseph V. Adkins(lSn), 2 Stark. {h) Bell's Comm. 88. 627, 1320. 
76 ; Xtftf V. Ba^ (1866), 18 C. B. 
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8-23. the goods, provided he buys them in good faith and 
without notice of the seller's defect of title. 

The seller has a voidable title^t. ^ ., voidable by reason of 
{inter alia) any of the invalidating causes mentioned in s. 61 (2). 

This section re-enacts the well-known rule of law which is 
thus stated by Lord Cairns (t) : — " By the law of our country, the 
purchaser of a chattel takes the chattel, as a general rule, subject 
to what may turn out to be certain infirmities in the title. [But] 
if it turns out that the chattel has come into the hands of the 
person, who professed to sell it, by a de facto contract, that is to 
say, a contract which has purported to pass the property to him 
from the owner of the property, then the purchaser will obtain 
a good title, even though afterwards it should appear that there 
were circumstances connected with that contract which would 
enable the original owner of the goods to reduce it, and set it 
aside, because these circumstances so enabling the original owner 
of the goods, or of the chattel, to reduce the contract and to set 
it aside, will not be allowed to interfere with a title for valuable 
consideration obtained by some third party during the interval 
while the contract remained unreduced " )• 

The above rule is only an instance of the general principle 
that, where one of two innocent parties must sufEer by the fraud 
of a third, the loss should fall on the one who enabled the third 
party to commit the fraud [k). 

The seller's title accordingly must be *' voidable," and not 
*' void." In the former case a new act is requisite to avoid the 
title acquired under the transaction, and until such avoidance a 
sub-buyer is protected. In the latter case, the transaction is 
void ab initio, and there are no rights or title arising thereunder 
which can be transferred to the sub-buyer. "We must dis- 
tinguish whether the facts show a sale to the party guilty of the 
fraud, or a mere delivery of the goods into his possession, induced 
by fraudulent devices on his part. In the former case there is a 
contract of sale, however fraudulent the device, and the property 
passes ; but not in the latter case. In the former case the con- 
tract is voidable at the election of the seller, not void ab initio. 
It follows, therefore, that the seller may affirm and enforce 
it, or may rescind it " (/). In the latter case we have ** to deal 

(i) In CWufy y. Lindsay (1878), 3 (A?) Babcoek t. Lawton^ supra. 

Ap. Ca. at p. 463. (/) Benj. p. 412. See Attenbor<mgh 

(j) See also Babeoek v. Zatcson v. London ^ St. Eaiherine Docks Co, 

(1879), 4 Q. B. D. 394, affirmed 6 (1878), 3 C. P. D. 450 ; JB4d>coek r. 

Q. B. D. 284 ; White v. Garden Lawson (1880), 4 Q. B. D. 394. The 

(1851), 10 0. B. 919. principle is abo dearly stated in 
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with a case wliicli ranges itself under a completely difEerent s. 23. 
cliapter of law — the case, namely, in which the contract never 
oomes into existence " (m), and *^ where the possession does not 
pass by contract, but by wrong, and is trespassory " (n). 

His title has not been avoided. — In Clough y. London and 
North Western Ry, Co,{o\ the principles relating to a seller's 
election to afiirm or avoid the voidable transaction were laid 
down as follows (j») : — 

(1) A seller has the right of election at any time after his 

knowledge of the fraud, and until he expressly or 
impliedly affirms the contract ; 

(2) So long as he does not affirm he may keep the question 

open, subject to the rights of a bond fide sub-buyer 
intervening ; 

(3) A seller may make his election by plea, and is not bound 

to any antecedent act in pais. 
And the avoidance of the contract takes effect by virtue of the 
seller's determination of his election, and from the time of com- 
munication thereof to the other party {q). 

Cases which represent the principle laid down in this section 
may also, it would seem, fall under s. 25 (2), infra, which protects 
sub-sales by buyers, in possession of the goods or documents, to 
persons who buy in good faith and without notice " of any lien, 
or other right of the original seller in respect of the goods." 

The present section says, '^notice of the seller's defect of 

title." There seems no reason why a '* right in respect of the 

goods," under s. 25 (2), should not include a right to resume 

possession of them by avoidance of the contract under this 

section, in a case where the buyer has, under the former section, 

" bought " the goods (r) ; but s. 25 (2) would not apply (whereas 

the present section would) to any case where the goods had not 

been delivered. 

Illustrations. 

1. A. sells iron to B., who pays him by a bill drawn upon a fictitious 
person. B. then re-seUs to C., and A. then repudiates the contract. 

Emg^ford v. Merry (1866), 11 Ex. («) Pollock & Wright on Poss., 

577 ; and the distinotion between the p. 254. 

two daases of oases is well shown in (o) (1871), L. R. 7 Ex. 26. 

tiie American case of Edmundt y. (p) See Benj. p. 421. 

Mereh.LitpatehTrona.Oo.ylZblilLBJBA, (q) Benj. p. 422, quoting Reese 

2SS. River Mining Co. v. Smith (1869), 

(m) Cundg y. Lindtay (1878), 3 Ap. L. B. 4 H. L. 64. 
Ca. at p. 466. Other cases are (r) See Lee y. ButUr, [1893] 2 Q. 

Higgont y. Burton (1857), 26 L. J. B. 318 ; Helby y. Matthews, [1894] 2 

Ex. 342, and Eardman y. Booth Q. B. 262 ; see per Smith, L.J., at 

(1S63), 1 H. & 0. 803. p. 269. 
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S. 23. C. has the ownership of the iron. White y. Garden (1851), 10 0. B. 

919. 

2. B. orders goods of A., signing his name so as to resemble the 
signature of C, a well-known tradesman, but giving his own address. 
A. sends the goods to B.*s premises invoiced to C, whose address he 
does not know. B. re-sells to D. D. is liable to A. for the conversion 
of the goods, as — the contract between A. and B. being void, as A. never 
intended to deal with B.— no ownership of the goods passed to B. 
Cundy v. Lindsay (1878), 3 Ap. Ca. 469. 



Bevesting of 
property in 
stolen groods 
on oonviotion 
of offender. 



S. 24 (1). 



24. — (1) Where goods have been stolen and the 
offender is prosecuted to conviction, the property in 
the goods so stolen revests in the person who was 
the owner of the goods, or his personal representa- 
tive, notwithstanding any intermediate dealing with 
them, whether by sale in market overt or otherwise. 

(2.) Notwithstanding any enactment to the con- 
trary, where goods have been obtained by fraud or 
other wrongful means not amounting to larceny, the 
property in such goods shall not revest in the person 
who was the owner of the goods, or his personal 
representative, by reason only of the conviction of 
the offender. 

(3.) The provisions of this section do not apply 
to Scotland. 

This section is based upon the 24 & 25 Yict. c. 96 (the Larceny 
Act, 1861), 8. 100 (included in the Appendix of Statutes, j»o#/, 
p. 323), which re-enacted and amplified the 7 & 8 Geo. 4, c. 29, 
8. 57, which latter statute, for the first time, extended the law 
as to restitution to cases of false pretences. The earlier statute, 
21 Hen. 8, c. 11, only applied to goods stolen, and the law under 
the present section is now as it was under the statute of Hen. 8, 
by virtue of sub-s. 2 hereunder. 

The effect of the section may be shortly summarized as 
follows : — 

(1.) On the conviction of the thief, the property revests in the 

original owner : [sub-s. 1] 
(2.) SecuSf on the conviction of the offender by other means 

than larceny : [sub-s. 2] 
(3.) Where the property does not pass to the person in posses- 
sion of the goods, the Act is not required ; e, g., when 
the goods are sold to him out of market overt ; or if, 
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as in Cundy v. Lindsay («), there was no contract of sale S. 24 (i). 
with him at all (/). 

And the offender is prosecnted to conviction.— The policy of 
the law was that owners of stolen goods should be encouraged, 
on grounds of public policy, to prosecute the offender. " The 
legislature thought that, for the general public benefit, they 
ought to prefer Uie original owner [t. «., to the sub-buyer], if he 
prosecuted the thief to conviction, but only in that case " (w). 
Thus, the 21 Hen. 8, c. 11, laid down the condition that the 
conviction should be "by reason of evidence given by the party 
80 robbed." So, also, the 7 & 8 Geo. 4, c. 29, s. 57, says : " To 
encourage the prosecution of offenders, be it enacted that, on 
indictment by or on behalf of the owner ..." And the Larceny 
Act says, " by or on behalf of the owner of the property, or his 
executor or administrator." 

It will be noticed that no such words, or similar words, are to 
be found with reference to prosecution in this section ; and it 
would seem that the condition, that the owner or his representa- 
tive should prosecute the thief, contained in the Larceny Act, is 
repealed by implication. Though both this Act and the Larceny 
Act, 1861, are affirmative statutes, and therefore primd facte not 
inconsistent with each other, yet it is difficult to see a greater 
inconsistency than that of a proposition stated simpliciter (as in 
this Act), as compared with a similar proposition in the earlier 
Act stated only sub modo (t;). 

The property in the goods so stolen. — ^Though all the statutes 
dealing with this subject only provided that the "goods" or "the 
property" should be "restored" to the owner, yet it has been 
long decided that these words mean the " right of property " in 
the goods, and that such property revested even without an 
order of restitution (:r). And it was early decided, even before 
the Larceny Act, that the proceeds of the goods could be restored, 
as well as the goods themselves (y). The Larcency Act itself, 
moreover, includes the "proceeds "in the term "property" in 
the interpretation clause (z). 

W (1878), 3 Ap. Ca. 459. (ar) Per Buller, J., in Horwood v. 

\t) Per Eflher, M.R., in nimont SmUh (1788), 2 T. R. at p. 756 ; 

T. Bmtley (1887), 18 Q. B. D. at Seattergood v. Sylvester (1850), 15 Q. 

pp. 326, 328. B. 506 ; Bentlet/ v. VUmont (1887), 

(u) Per Lord Esher, M.R., in rU- 12 Ap. Ca. 471. 

m<mt T. Bentley, eupra, at p. 327. (y) Loflft, 88 ; Noy, 128 ; Cro. El. 

(r) See, for this principle of oon- 661. 

■traction, the judgmoDts in Bank of (z) See Beg, y. Jtitiieee of Central 

BngUind ▼. Vagliano, [1891] App. Ca. Criminal Court (1886), 17 Q. B. D. 

pp. 130, 160. 598. 
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S. 24 (1). It is apprehended that the word " goods " would still inclade 

** proceeds,'* as under the Larceny Act. 

Beveits. — That is to say, in cases where the properly has 
passed to the person in possession of the goods. When the 
property has not passed, the Act is not required. Thus, a person 
who has purchased out o/* market overt goods which the owner 
claims of him is liable in trover if he afterwards resell them, 
although before the conviction of the thief (a). 

The property revests on the conviction of the offender (5). 
Consequently, an innocent buyer in market overt, who had 
parted with the goods before the conviction, is not liable in 
trover to the original owner (c). But, if they were in his pos- 
session at the date of the conviction, and he was compelled to 
give them up, he could not counter-claim for their keep previous 
to conviction, as he was then keeping his own property (cf). 

Sub-s. 1 applies to the case of a factor, and, on his convic- 
tion, a title acquired from him is divested («). 

Notwithstanding any intermediate dealing. — As, e.g. (in 
addition to sale), a pledge to a pawnbroker. S. 30 of the 
Pawnbrokers Act of 1872, deals with the restitution of goods 
feloniously taken and subsequently pledged. 

ILLUSTRATIONS. 

1. B. steals A-'s cow, and sells it to C. in market overt. B. is after- 
wards convicted of the larceny, and A. demands the cow of C, who 
refuses to deliver it. A. may recover against C. in trover, and no 
restitution order is necessary. Scattergood v. Sylvester (1850), 15 Q. B. 
606. 

2. B. steals A.'s sheep, and sells them in market overt to C. A. 
gives notice to 0. of the theft, and 0. re-sells the sheep. B. is then 
convicted of larceny. C. is not liable to A. in trover, as he did not 
have the sheep in his possession at the time of B.'s conviction, at which 
time only A.'s property revested. Norwood v. Smith (1788), 2 T. E. 
760. 

S. 24 (2). Wrongful means not amounting to larceny. — This sub-section 
alters the law as laid down in Bentley v. Vilmont{/), which 
decided that the 24 & 25 Vict. c. 96, s. 100, applies to cases of 
false pretences the same law as is applicable to the larceny of 
goods. In both cases the property was held to revest in the 
original owner on the conviction of the offender. This decision 
w?w come to with regret, and was based on the wording of the 

{a) Feer v. Humphrey (1836), 2 A. (c) Horwood v. Smithy supra. 

& E. 496. See also Cundy v. Lindsay (d) Walker y. Matthews (1881), 8 

(1878), 3 Ap. Ca. 469. Q. B. D. 109. 

(b) Per Buller, J., in Horwood v. (e) R, v. Woollez (1860), 8 Cox, Or. 

Smith (1788), 2 T. B. 760 ; per Lord Caa. 337. 

Bramwell, in Bentley v. TiUnont (/) (1887), 12 Ap. Ca. 471. 
(1887), 12 Ap. Ca. at p. 480. 
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Act. In future, the cases will fall under two heads :— (1) Cases S. 24 (2). 
of what Lord Esher, M.E. (y), calls " bare false pretences,'* i.e.j 
where the property does not pass on a de facto contract from the 
original owner, and in which, consequently, his common law rights 
are left unimpaired ; (2) ** Cases of false pretences which lead to a 
contract of sale " (y), in which, in fact, the offender has a voidable 
title*, which he can transfer absolutely under s. 23, and also (it is 
apprehended), where there is delivery, under s. 25 (2). An instance 
of the latter case was Moyce v. Newington (A), which is now (though 
overruled in Bentley v. Vilmont) good law by virtue of the Act. 

Notwithstanding any enactment to the contrary.— See the 
Larceny Act (24 & 25 Vict. c. 96), s. 100, and the Summary Juris- 
diction Act (42 & 43 Vict. c. 49), s. 27. These sections are accord- 
ingly repealed so far as they allow the revesting of the property 
in goods obtained otherwise than by larceny ; and the law now 
is as it was under the first statute, the 21 Hen. 8, c. 11. 

It is apprehended that by the nse of the words ** by reason only 
of the conviction " the Legislature intended to preserve the right 
of the Court to order restitution of the goods obtained, where 
restitution would be just; as, e.g,, when the offender or his agent 
was still in possession (t), or no third person had acquired a good 
title from him ; and, perhaps, even where a third person has 
obtained a good but voidable title. ** The order of restitution is 
cumulative to the ordinary remedy by action " (^), the former 
being in the discretion of the Court (/). 

Provisions ... do not apply to Scotland. — ^For the law of S. 24 (3). 
Scotland, see Bell's Prin. ss. 527, 1320 ; 1 Bell's Dlustr. pp. 417, 
418 ; Bell on Sale, p. 80. 

Illustrations. 

1. B. buys sheep of A., and gives in payment a cheque on a bank 
where he has no account, and afterwards resells to 0., a bond fide 
buyer without notice. A. afterwards retakes the sheep from 0.*8 farm. 

B. is subsequently convicted of obtaining the sheep from A. by false 
pretences. C. may recover in trover from A for the conversion of the 
sheep, as the property vested in C. was not revested by B.'s conviction. 
Moyce V. NewingUm (1878), 4 Q. B. D. 32 (m). 

2. B. obtains, by false pretences, from A. goods which he pawns to 

C, who deposits them with D., in the City of London, for sale. E. 
buys them of D. B. is afterwards convicted of false pretences. A. is 

Siot] entitled to recover the goods from E., as E.'s property is not 
vested by B.*8 conviction. Bentley v. Vilmont (1887), 12 Ap. Oa. 471. 

(g) Vilmont v. Bentley (1886), 18 Bentley, supra, at p. 327. At the 

Q. B. D. at p. 328. C. C. 0. on July 24, 1894, the Common 

(A) (1878), 4 Q. B. D. 32. Serjeantgrantedarestitution order on 

(t) Seg. y. Justieet of Central a conviction for false pretences : see 

CHmiMl Court {\%^%), 18 Q.B.D.314. Law Journal, 28 July, 1894, p. 4G0. 

{k) PerPattison, J., in Scattergood . (m) See Parker v. Fatriek (1793), 

T. Sylvester (1850), 15 Q. B. 506. 5 T. E. 175, to same effect. This 

(/) Per Esher, M.E., in Vilmont y, case was under the 21 Hen. 8, o. 11. 
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S'2g« 26.— (1.) Where a person having sold goods 

SeiiCT or continues or is in possession of the goods, or of the 
^^ documents of title to the goods, the delivery or 
transfer by that person, or by a mercantile agent 
acting for him, of the goods or documents of title 
under any sale, pledge, or other disposition thereof, 
to any person receiving the same in good faith and 
without notice of the previous sale, shall have the 
same effect as if the person making the delivery or 
transfer were expressly authorized by the owner of 
the goods to make the same. 

(2.) Where a person having bought or agreed 
to buy goods obtains, with the consent of the seller, 
possession of the goods or the documents of title to 
the goods, the delivery or transfer by that person, 
or by a mercantile agent acting for him, of the 
goods or documents of title, imder any sale, pledge, 
or other disposition thereof, to any person receiving 
the same in good faith and without notice of any 
lien or other right of the original seller in respect 
of the goods, shall have the same effect as if the 
person making the delivery or transfer were a 
mercantile agent in possession of the goods or 
documents of title with the consent of the owner. 

(3.) In this section the term ^^ mercantile agent" 
has the same meaning as in the Factors Acts. 

S. 26 (1). Where a person having sold goods, fto.— This sub-seotion 
reproduces s. 8 of the Factors Act, 1889 (see Appendix of Statutes, 
post, p. 327), verhatiniy save for the omission after the words "other 
disposition thereof" of the words '*or under any agreement 
for sale, pledge, or other disposition thereof." S. 8 of the 
Factors Act, 1889, in its turn, substantially reproduced s. 3 of 
the Factors Act, 1877 (40 & 41 Vict. c. 39), but extended its 
operation to the possession of goods as well as of documents, and 
required that the disposition should be executed by delivery or 
transfer. The effect of the clause is to extend the doctrine of osten- 
sible ownership to the particular case of a seller "who continues or 
is in possesfiion of the goods or of the documents of title " thereto, 
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and to confer a good title upon a bond fide second buyer or S. 26 (i). 
pledgee, who has obtained a legal title from the original seller 
by the delivery or transfer of the goods or documents of title (n). 
The particular case of a seller, who remained in possession of 
goods sold, and who afterwards dealt with them in fraud of the 
original buyer, was not provided for, either at common law or 
under the three earliest Factors Acts (o) . At common law, the doc- 
trine of estoppel applied only when the owner of goods had acted so 
as to clothe the seller with apparent authority to sell or pledge 
them, and not, as in the present case, when the owner had only 
remained passive; and the three earliest Factors Acts were 
expressly confined to the case of an ''agent intrusted with the 
goods," whereas a seller did not fall within that definition (/?). 
The point arose for decision in 1877, in Johnson v. Cridit 
Lyonnais Co. {q\ where the original buyer was held entitled to 
recover goods in the hands of an innocent pledgee, to whom the 
seller hsA fraudulently pledged the goods, and transferred the 
documents of title. The Factors Act of the same year (40 & 41 
Vict. c. 39), was passed with the object {inter alia) of annulling 
the effect of this decision (r). Although this sub-section is prob- 
ably intended to apply only to the case of a fraudulent dealing 
by the original seller with the goods or documents of title, as in 
the case above quoted, yet it is submitted that it is wide enough 
in its terms to include the case of an unpaid seller, who, retain- 
ing possession of goods, wrongfully re-sells them, e.g.,, by an 
unjustifiable exercise of his lien under s. 48 (2), and its effect is 
to confer a good title upon a second bond fide buyer as against 
the original buyer, even although the latter may not be in default 
at the time of the re-sale. See the notes to s. 48 (2), post, p. 266. 
That this sub-section will be construed according to the natural 
and ordinary meaning of the words, and not limited to cases of 
fraudulent transfers by the seller, appears the more probable from 
the fact that sub-s. 2 has already received judicial interpretation 
in this spirit («). In the cases quoted in the note, sub-s. 2 was 
held to apply to a sale or pledge by the buyer of non-mercantile 
goods like furniture, in his possession under a *' hire and pur- 
chase" agreement. Where, however, the sale is by the seller's 

(n) Under 8. 3 of the Factors Act, (p) Johnson v. Credit Lyonnais 

1889, a pledffs of the documents of (1877), 3 0. P. D. 32. 

title is equivalent 'to a pledge of the {q) 2 C. P. D. 224 ; 8.C. on appeal, 

goods. supra. 

(p) 4 Geo. 4, o. 83 (Factors Act, (r) See s. 3 of that Act. 

1823) ; 6 Geo. 4, o. 94 (Factors Act, (*) In Zee v. Butler, [1893] 2 Q. 

1826) ; 5 & 6 Vict. c. 39 (Factors B. 318 ; 62 L. J. Q. B. 691 ; miby 

Act, 1842). Y. Matthews, [1894] 2 Q. B. 262. 

G. M 
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8. 25 (1). mercantile agent, it is possible that this fact may affect the cha- 
racter of the goods sold. Qee pott, p. 164. 

For the definitions (under both sub-sections) of " goods,^^ " docu- 
ments of title" " delivery," see s. 62 (1) ; and of ** in good/aithy" 
see 8. 62 (2) ; and for the definition of ^'possession," see Factors 
Act, 1889, s. 1 (2), Appendix of Statutes, post, p. 325; and of 
** person" see Factors Act, s. 1 (6), and Interpretation Act, 1889, 
s. 19. See further, with regard to documents of title, s. 47, post, 
and the notes thereon. 

Sub-s. 1 may be shortly stated as follows : — 
The seller of goods may, as if under an express authority from 
the owner — t. e», the buyer — sell, pledge, &c. the goods or docu- 
ments of title, if — 

(1.) He be in possession of such goods or documents : 

(2.) The second sale, &c. be executed by delivery or transfer 

of the goods or documents : 
(3.) The second buyer, &c. act in good faith and without 

notice of the previous sale. 
It is proposed to consider (1) the necessary conditions, (2) the 
effect of the transaction. 
(1) The neoes- Continues or is in possession. — The frst condition is that 
diSons.'^" the seller must be in possession of the goods or documents, t. «., 
(i) Seller in he must have the indicia of ownership. It is important to ob- 
posTOssion of serve that this sub-section, following s. 3 of the Factors Act, 
documenta. 1877, applies not only where the seller has been left by the 
buyer in possession of the goods or documents of title, but 
also where the seller has got possession of them after the sale(^), 
the words being " continues or is in possession." Furthermore, 
the seller may act if he be in possession of the goods. S. 3 
of the Factors Act, 1877, applied only when the seller's pos- 
session was of the documents. There is this important distinction 
between the two cases. When the goods are represented by 
a document of title, the buyer, who finds it convenient or neces- 
sary in the course of business to leave the document in the 
seller's possession, may^ secure himself against any subsequent 
fraudulent disposition on the part of the seller, by having the 
document specially indorsed to himself, and, when the goods 
are in the possession of a wharfinger or warehouseman, by 
having the goods entered in his (the buyer's) name. On the 
other hand, when the actual goods are left in the seller's pos- 
session, it will be necessary for the buyer so to earmark the 
particular goods sold — e.g., by having them marked with his 
name — as to prevent the seller continuing to be the ostensible 

(0 Afl in SUphem v. Wilkifuon Cowaiffee (1866), L. R. 1 P. 0. 127. 
(1831), 2 B. & Ad. 320; Fage v. See Benj. pp. 798-^02. 
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owner. In some oases this may be a matter of difficulty ; and S. 26 (l). 
the buyer may be able to protect himself, only by obtaining an 
immediate deliyery of the goods. 

The delivery or transfer. — ^The second condition is that the (ii) The trans- 
transaction should be executed. In this respect this sub-section ?°^^^ ™^ 
differs from s. 3 of the Factors Act, 1877. That section, though 
possibly the result may not have been intended, applied not only 
where the second buyer or the pledgee had the document of title 
transferred to him, but also when the disposition was made 
without any transfer of the document ; the only condition pre- 
cedent to a valid sale, &c. of the ffoods or documents laid down 
by that section being that the seller should be in possession of 
the documents. Consequently, a person dealing with the seller 
with regard to the goods might have been even ignorant that the 
document was in the hands of the latter. The amendment of the 
law is important, as there seems no reason why the title of the 
second buyer or of the pledgee, who has not obtained possession 
of the goods or documents, should be preferred to that of the 
first buyer ; on the contrary, the maxim " Qui prior est tempore 
potior est Jure *' should apply when neither party has acquired a 
legal title. 

Sale, pledge, or other disposition.— -And the transaction to 
which validity is thus given is '^ a sale, pledge, or other disposi- 
tion " of the goods, &c. The first two terms speak for them- 
selves. "Other disposition " was, under the Factors Act of 
1825, judicially interpreted as meaning some transaction of the 
nature of a sale or pledge, the legislature not intending to 
protect any dealing substantially difEerent therefrom {u). S. 5, 
however, of the Factors Act, 1889, allows a mercantile agent in 
possession under s. 2 (1) of that Act to sell or pledge in con- 
sideration of the delivery or transfer of other goods or documents; 
in other words, allows him to barter the goods of his principal, 
which he could not do at common law. If s. 5 of the Factors 
Act is to be read with s. 25 (1) of this Act, effect may be given 
to the phrase "other disposition" by reference to the transaction 
of exchange, although this Act does not directly apply to ex- 
change of goods (t^). 

By that person, or by a mercantile agent.— The person making 

(k) Tayhr y. Kymer (1832), 3 B. work was passing through the press, 

& Ad. 320 ; Taylors. Trtieman (1830), the term " other disposition " nnder 

1 M. & K. 453 ; and see the notes to s. 9 of the Factors Act was held to 
8. 47, po^j p* 267. include a deliveiy of goods to an 

(v) In Shenttone r. Hilton, [1894] auctioneer for the purpose of sale. 

2 Q. B. 452, a case decided while this 

m2 
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S. 25 (1). the delivery or transfer may be the seller or his mercantile 
agent. So far as dispositions by the seller are concerned, no 
doubt the authority of* Lee v. Butler («), decided under sub-s. 2, 
would apply, and a sale or pledge of such goods, as furniture 
in a private house, t. e., non-mercantile goods, would be valid. 
Kay, L.J., in the case in question, pointed out that the defini- 
tion of "goods" in the Factors Acts included more than " wares 
and merchandise," and the definition in s. 62 (1) of this Act is 
equally wide. The earlier Factors Acts, on the contrary, dealt 
only with mercantile transactions (y). 

But when the seller acts through his agent, the latter must be, 
according to the express provision of the Act, a " mercantile " 
one. A mercantile agent is defined by s. 1 (1) of the Factors 
Act, 1889 (incorporated by sub-s. 3 of this section), as "a mer- 
cantile agent having in the customary course of his business as 
such agent authority either to sell, &c." "The Act applies," 
says Mathew, J. (z), " only to persons of the class ordinarily 
carrying on the business of mercantile agents." Accordingly, 
(1) imder the express provisions of this Act, no sale or pledge by 
the seller's non-mercantile agent would pass a good title ; (2) it 
is submitted that the goods disposed of by the agent must be 
more or less goods as understood in commerce ; in other words, the 
agent must also be a mercantile agent qud the class of the goods 
dealt with. The above definition speaks of his authority "in 
the customary course of his business," and s. 2 of the same Act 
provides that he should be "acting in the ordinary course of 
business of a mercantile agent " (a). Both sections appear to 
contemplate the case of an agent having an authority which is 
derived from previous dealings with the particular class of goods. 
If this view be the correct one, it would seem that the word 
"goods" must receive a wider or a narrower interpretation, 
according as the sale or pledge is made by the seller himself or 
his agent. When the goods are in the possession of a mercantile 
agent, the editors submit that the goods dealt with by him must 
be such goods only as, in the ordinary course of his business, he 
is accustomed to dispose of. And the distinction between the 
two cases is not unreasonable, as, the object of the Factors Act 
being to extend the doctrine of ostensible ownership, the character 
of the person dealing with the goods should conform as closely 
as possible to that either of an owner, or of an agent having 
ostensibly plenary authority to dispose of them. 

(x) [1893] 2 Q. B. 318. Act, 1889. 

(y) Benj. p. 19. (a) See on these words, Htutin^s 

(«) In Eastings v. Fearsottf [1893] v. Pearson, supra, 
1 Q. B. 62, under as. 1, 2, of Factors 
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A question may here arise whether ss. 4 and 5 of the Factors S. 26 (1). 
Act, 1889, are incorporated with ss. 8 and 9, the * * seller and buyer" 
sections of that Act, i.e., with s. 25 of this Act. Lord Esher, 
M.B., in Lee v. Butler (b), appears to treat these sections as 
independent of the rest of the Factors Act, and so they logically 
are. But in that case no mercantile agent was employed ; and 
the difficulty springs from the use of the term in this section. 
If 8. 4 of the Factors Act is incorporated with the " seller and 
buyer " sections, then the seller's mercantile agent, pledging for 
an antecedent debt of the agent's, would divest the buyer's rights 
only to the extent of the agent's lien. So, if s. 5 of the Factors 
Act is incorporated, the pledge would be good only to the extent 
of the goods taken in exchange. It is also doubtfid whether such 
a transaction as last mentioned may not be '^ a disposition " under 
the express words of the present section : see p. 163, supra. 

In good faith and without notice. — The third condition is the (iii) The 

good faith of, and absence of notice in, the second buyer or 8«co^<i l>^yOT, 
o ' y J &c., must act 

pledgee. in jgood faith 

"In good faith " is defined in s. 62 (2) as " honestly, whether ^^^"f^^*** 
.... negligently or not." previous sale. 

" Notice " here probably means knowledge, actual or imputed, 
as in the case of a negotiable security, or under the Bankruptcy 
Acts. "Notice and knowledge," says Parke, B., in Mat/ v. 
Chapman (c) (a case of a bill), " means not merely express notice, 
but knowledge, or the means of knowledge, to which the 
party wilfully shuts his eyes." And Lord Bramwell says, in Meaning of 
Sheffield V. London Joint Stock Bank {d\ " Notice of the infirmity '^***^°®- 
of the pledgor's title, or of such facts and matters as made it 
reasonable that enquiry should be made into such title." See 
farther the cases in the note {e). 

The second buyer or pledgee may then be fixed with notice 
of the earlier sale either (1) directly, from communication, or from 
the fact of the goods being marked or otherwise appropriated to 
the first buyer, or from the document of title itself, when the 
goods are transferred by means of a document ; for the subse- 
quent disposition will be valid only when it appears on the face 
of the document that the goods are deliverable to the seller ; or 
(2) indirectly^ from knowledge of circumstances which would 

{h) [1893] 2 Q. B. 318. {e) Factors Act, NavuUhaw y. 

(e) (1847), 16 Iff. & W. 366, 361, Broumrigg (1852), 2 De G. M. & G. 

followed by Willes, J., in Raphael v. 441 ; Bankruptcy Acts, Ex parte 

Bank of England (1866), 17 0. B. Snowball (1872), 7 Ch. Ap. 649 ; 

161 ; Jones ▼. Gordon (1877), 2 Ap. question for jury, Oobind Chunder 

Ca. 125. Sein v. Byan (1861), 9 Moo. Ap. 

(d) (1888), 13 App. Ga. at p. 346. 140. 
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S. 25 (1). lead a reasonable man of business to the conclusion that a sale 

of the goods had already taken place (/). 

(2) The effect Shall have the same effect as if.— When the necessary condi- 

of the trauB- fions, as above stated, have been duly fulfilled, the transaction 
action. . , . 

is to " have the same effect as if the person making the delivery or 

transfer were expressly authorized by the owner of the goods to make 

the same ;" that is to say, that person is treated as the buyer's 

mercantile agent under s. 2 of the Factors Act, 1889, that being 

the authority of such an agent imder that section. 

Illustration. 

A. sells tobacco lying in bond in his name to B. B. pays the price, 
but leaves the tobacco in bond m A.'s name, and the documents of 
title thereto in A.*8 hands. A. fraudulently pledges the documents of 
title to C, who receives them in good faith and without notice of the 
previous sale. 0. has a good title to the tobacco as against B. See 
Johnson v. The Credit Lyannais (1877), 3 C. P. B. 32. 

s. 25 (2). Where a person having bought or agreed to buy goods, &c.— 

DispositioiiB This sub-section reproduces verbatim — save with the omission 
by a buyer, ^fter the words " or other disposition thereof," of the words " or 
under any agreement for sale, pledge, or other disposition 
thereof" — s. 9 of the Factors Act, 1889, which in its turn sub- 
stantially reproduced s. 4 of the Factors Act, 1877, with this 
difference, that it applied to the possession of the goods as well as 
of the documents ; and added the further conditions, that such 
possession should be **with the seller's consent," and that the 
sale, pledge, or other disposition should be executed by the 
delivery or transfer of the goods or documents to the second 
buyer or the pledgee. 

The sub-section provides for the case — ^the converse of that 
provided for by the preceding sub-section — of a buyer allowed 
by the seller to obtain possession of the goods sold or of the 
documents of title thereto ; and it confers upon a bond fide buyer, 
or pledgee who obtains a legal title from the original buyer, a 
good title as against the original seller. The three earliest 
Factors Acts did not provide for this case, and under them it was 
held that " an agent entrusted " did not include a buyer, because 
he held, not as agent, but in his own right (y). 

Having bought or agreed to buy. — ^A person may be a buyer 
under this sub- section, though the contract under which he has 
obtained possession is unenforceable under s. 4 of this Act. All 

(/) EvanB V. Trueman (1830), 1 Ch. D. 54. 

Moo. & Rob. 10, per Lord Tenter- {g) See Jmkyns v. Vthome (1844), 

den ; as to ** constructive '* notice, 7 M. & G. 678 ; Vm Casteel v. Booker 

see KixUenbach v. Lewi* (1883), 24 (1848), 2 Ex. 691. 
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that is necessary is a de facto contract of sale, and possession S. 25 (2). 
taken with consent under it (A). "The intention is," says 
Bowen, L.J., "to enable intending purchasers to deal freely 
and boldly with persons claiming to be yendees of goods who 
are in possession of the documents of title to the goods [or of the 
goods]. The section ... is dealing with the mercantile rights 
of the parties as resulting from the original contract, apart from 
any question of proof or procedure in an action on the contract." 
And an "agreement to buy" is none the less within this sub- 
section, though the contract may be subject, in the buyer's 
favour, to a defeasance, as when he has the option to return the 
goods (f). 

It should be noticed that sub-s. 2 gives to the buyer the same 
rights whether he has bought, or only agreed to buy, the goods, 
whereas under sub-s. 1 the seller has no similar rights unless he 
has "sold" the goods. "It is evident that this section {_i.e,, 
s. 9 of the Factors Act, 1889] contemplates both a seller, who 
has sold or agreed to sell, as also a buyer, who has bought or 
agreed to buy ; for there cannot be a buyer who has * bought 
or agreed to buy,' which are the words of the section, without 
there also being a seller who has sold or agreed to sell " {k). 
The corresponding words with regard to the seller are here 
omitted, because " it is the acts of the person who has bought 
or agreed to buy with which the section is dealing " (l). 

The necessary conditions precedent to the validity of the (i) The 
buyer's disposition are : — necessary 

(1.) Possession of goods, &c. with the seller's consent: 

(2.) Execution of the transaction by delivery or transfer of the 
goods or documents : 

(3.) Good faith, and absence of notice to the second buyer or 
the pledgee. 

Obtains possession of the goods or the documents of title. — (l) Possession 

The^r*^ condition is that the buyer must obtain possession. As **' *^® goods 

'' '' '^ Qt documents, 

the possession of the goods ipso facto divests the seller's lien, 

this sub-section would be (so far as regards the lien) nugatory, 

unless it be treated as applying to cases where the buyer obtains 

possession of the goods as the seller's bailee "for a special 

purpose, or in a character dilEerent from that of buyer " (m). 

(A) HugUl V. Moiker (1889), 22 Q. {}) Per Lord Esher, M.B., ibid, at 

B. D. 364. p. 266. 

(x) Helby y. Matthews, [1894] 2 Q. (m) Benj. p. 817, quoting Tempest 

B. 262. V. Fitzgerald (1820), 3 B. & Ad. 680 ; 

(k) Per Smith, L.J., in EeHyif y. Marvin v. Wallace (1866), 6 E. & B. 

MaUhetcs, [1894] 2 Q. B. at pp. 268, 726 ; Heeves v. Capper (1838), 6 B. N. 

269. 0. 136. 



168 SALE OF GOODS ACT, 1893. 

^' ^^ (^)' For a similar reason, the "other right" of the seller cannot in 
such a case be a right of stoppage in transit. 
S. 26 (2) com- With regard to the buyer's possession of the document of title, 
P*^ ^^^ this sub-section should be read in connection with s. 47, which 
covers part of the same ground. (See the notes to that section, 
post, p. 261.) Under the latter section, the buyer must be the 
"lawful transferee" of the document of title (which phrase 
means, it is submitted, that the transferor should have a good 
title to the goods represented thereby) (n), and the second trans- 
feree must take the document " in good faith and for valuable 
consideration." The present sub-section, therefore, contains a 
proviso as to notice which is not contained in s. 47. Now notice 
that the goods have not been paid for is not inconsistent with 
good faith (o), and such notice would not prejudice the rights 
of the second transferee under s. 47, whereas under the present 
sub- section it would be fatal. 

Again, under s. 47, the transfer of a document of title by way 
of pledge will defeat the seller's rights there mentioned only to the 
extent of the pledge ; those rights being exerciseable subject to 
the rights of the transferee. Under the present sub -section the 
transfer is to have the same effect as if the person making the 
transfer were a mercantile agent in possession with the consent of 
the owner, i.e, (under s. 2 of the Factors Act, 1889), as if he were 
expressly authorized to pledge. But the owner has, under s. 1 2 (2) 
of the Factors Act, a right to redeem the goods before sale, and 
to recover the surplus of the price after sale. If, therefore, 
s. 12 (2) of the Factors Act is to be deemed incorporated with 
this sub-section, the seller's rights under the latter would appear 
substantially the same as under s. 47 ; whereas, if there is no 
such incorporation, the seller's rights under this sub-section will 
apparently be totally defeated in the case of a pledge, and under 
s. 47 only defeated pro tanio. 

The question is full of difficulty, and requires judicial decision. 
With the With the consent of the seller. — As to the seller's consent, we 

have Been horn Huffilly. Masker, supra, p. 167, that consent under 
a de facto contract is sufficient, though the contract is, between the 
inmiediate parties, unenforceable by action. But it would seem 
doubtful whether the sub-section could be construed to apply to 
a case where, as in Cundy v. Lindsay (p), the possession of the 
goods has been obtained under a trick ; when, in fact, the buyer 
has not a voidable title, under s. 23, but no title at all (g). The 

(n) See per Lord Campbell in 606. 

Gurnet/ v. Behrend (1854), 3 E. & B. {p) (1878), 3 Ap. Ca. 469. 

at p. 634. (q) Cf. Jleg. v. Buckmatter (1887), 

(o) Cuming v. Broum (1808), 9 East, 20 Q. B. D. 182. 



seller's 
consent, 
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ratio decidendi of sucIl cases is that there is no real consent to the S. 26 (2). 
contract at all, and accordingly there would be no consent to the 
buyer's possession of the documents or goods. Lord Esher says (r) 
(with reference to the words ** sold or contracted to be sold " in 
s. 4 of the Factors Act of 1877, which contained no provision as 
to consent) : ''I think these words mean only that there must 
have been a contract of sale in -fact, and a vendee in fact, to 
whom, under the contract, the property passes, or to whom it is 
intended that the property in the goods shall eventually pass, ^^ So, 
in similar circumstances, under the earlier Factors Acts, "it has 
repeatedly been held that where either the goods or the docu- 
ments of title are obtained from the owner ... by some trick, a 
purchaser or pledgee acquires no title, for the trickster is not an 
* agent entrusted ' with the possession **(*). 

Delivery or transfer. — ^The second condition is here, as also (ii) TraziB- 
under sub-s. 1, that the transaction should be an executed ^©^^^^J^ 
one. This requirement dilEerentiates both these sub-sections 
from ss. 3 and 4 of the Factors Act, 1877, as was pointed out 
on p. 163, supra. 

In good faith and without notice. — Thirdly, there must be (iiijGoodfaith 
good faith and absence of notice. See, as to the former, s. 62 ^notioe^^ 
(2) ; and as to the latter, supra, p. 165. to second 

Of any lien or other right— The *' other right " of the seUer ^^^y^' ®*«- 
may be, e,g., a right of property, or a right to resume posses- 
sion (/). It would seem that it should also include a right to 
avoid the contract under b. 23 on the ground of fraud (w). See 
notes to that section, ante, p. 155. 

Shall have the same effect as if. — Lastly, with regard to the (2) Effect of 
effect of the sale, pledge, or other disposition. This is to be the *^^®*^® 2"^ 
same as if the person making the delivery or transfer were a ' 

mercantile agent in possession with the consent of the owner, 
under s. 2 of the Factors Act, 1889, i,e,, is to be as good as if it 
were " expressly authorized" by the owner. The effect of cases 
under this sub-section is therefore the same as that under 
sub-6. 1, ante, p. 166. 

When the delivery or transfer is made by the buyer's mer- 
cantile agent, we have seen, under sub-s. 1, that a question 
may arise whether the ** goods " delivered should or should not 
be such as he is accustomed in the way of his trade to deal with, 
whereas, when the delivery or transfer is made by the buyer 

(r) HugUl v. Masker (1889), 22 (t) Lee v. Butler^ [1893] 2 Q. B. 

Q. B. D. at p. 370. 318 ; Eelby v. Matthews, [1894] 2 Q. 

(s) Cole v. N. W. Bank (1876), B. 262. 
L. R. 10 C. P. at p. 373. («) See per Smith, L. J., in Eelby 

y. Matthews, supra, at p. 269. 
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S- 25 (2). himself, it has been expressly decided that the goods need not be 
merchandise (r). Furthermore, it may be a question whether 
Bs. 4 and 5 of the Factors Act, 1889, apply to deliveries, &c. by 
mercantile agents under this sub-section. See on this the notes 
to sub-s. 1, ante, p. 164. 



S. 25 (3). 

Meaning of 
the term 
"mercantile 
agent." 



Illustrations. 

1. A. agrees to let to B. certain furniture on hire at a certain rent, 
B. to become owner of the furniture on paying the rent in full, and per- 
forming all the stipulations of the contract, one of them being that 
the furniture shall not, without A.*8 consent in writing, be removed 
from B.'s premises. B., before all the rent is paid, sells the furniture 
to C, who buys in good faith and without notice of A.*8 rights. The 
property in the furniture is in C. Lee v. Butlery [1893] 2 Q. B. 318. 

2. A. agrees to sell to B. for 82Z. certain machines then in the 
possession of C, and gives B. a delivery order on C. B. then by 
word of mouth sells the machines for 50/. to D., who acts in good 
faith, &c., and gives him the delivery order. D. has a good title 
against A., though his contract was verbal, and though D. has not 
fully paid B. for the goods, and A. cannot retain them against D. until 
he pays the remaining 25/. Hugill v. Mmker (1889), 22 Q. B. D. 364. 

3. A. agrees to let to B. on hire a piano, to be paid for by instal- 
ments, when the piano is to become B.'s property. A. has a right to 
repudiate the contract if B. does not perform all the agreement, and 
B. has a right to return the piano if he pleases. B. resells (not 
having paid all the instalments) to C, who acts without notice and in 
good faith, A. cannot recover the piano from C. Helhy v. MatthewSy 
[1894] 2 Q. B. 262. 

The term ''mercantile agenf — A mercantile agent is defined 
in 8. 1 (1) of the Factors Act, 1889 (Appendix of Statutes, post, 
p. 325). The following kinds of agents were, owing to the effect 
of judicial decisions, excluded from the operation of the Factors 
Acts previous to that of 1889, and under the statutory definition 
contained in that Act will now be also excluded from the latter, 
viz. : — 

(1.) Agents having the control or management of goods only, 
as, e, g,y clerks or servants, cashiers, caretakers, and the 
Hke(ar): 
(2.) Agents for safe custody, as, e, ^., bailees, wharfingers, and 

warehousemen (y) : 
(3.) (Probably) Agents employed in the carriage of goods, as, 
e,g.j carriers or forwarding agents (s) : 



(v) Lee V. Butler, [1893] 2 Q. B. 
318. 

(jr) Lamh v. Attenbonmgh (1862), 
1 B. & S. 831. 

(y) Monk v. Whittenhury (1831), 2 
B. & Ad. 484. 

(z) EelUnge v. Russell {\^1b), 33 L. 



T. N. S. 380 ; and see Ci^y Bank ▼. 
Barrow (1880), 5 Ap. Ca. 664, 674. 
The definition in s. 1 (1) inolndes a 
mercantile ag^nt having anthority 
<< to consign goods for the purpose 
of sale.*' Qy., are these decisions 
therehy affected? 
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And, under the Factors Act of 1889, an agent to sell goods retail S. 25 (3). 
at private houses is not a mercantile agent (a). 

26. — (1 .) A writ of fieri facias or other writ of exe- Effect of 
cution against goods shall bind the property in the execution, 
goods of the execution debtor as from the time 
when the writ is delivered to the sheriff to be exe- 
cuted; and, for the better manifestation of such 
time, it shall be the duty of the sheriff, without fee, 
upon the receipt of any such writ to endorse upon 
the back thereof the hour, day, month, and year 
when he received the same. 

Provided that no such writ shall prejudice the 
title to such goods acquired by any person in good 
faith and for valuable consideration, unless such 
person had at the time when he acquired his title 
notice that such writ or any other writ by virtue of 
which the goods of the execution debtor might be 
seized or attached had been delivered to and re- 
mained unexecuted in the hands of the sheriff. 

(2.) In this section the term "sheriff" includes 
any officer charged with the enforcement of a writ 
of execution. 

(3.) The provisions of this section do not apply 
to Scotland. 

The rule at conunon law was that the goods of the execution S. 26 (i). 
debtor were bound from the teste of the writ, £uid that even a 
bond fide sale to a third person did not defeat it. And such 
would appear to be still the law in favour of the Crown, which 
was not bound by the 29 Car. 2, c. 3(5). To amend this . 
state of the law the Act, 29 Car. 2, c. 3 (Statute of Frauds), was 
passed, which enacted, in s. 15 (commonly cited as s. 16), that 
the goods should be bound from the date of the delivery of the 
writ to the sheriff. The ''binding" of the goods meant that, 
though the property in the goods remained still in the debtor, 
and could be dealt with, he could only sell subject to the rights 

(a) Ea*t\ngi v. Tearwny [1893] (^) Mazw. on St. (Isfc ed.), p. 115. 

1 Q. B. 62. 
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8. 26 (I), of the execution creditor, unless he sold in market overt, in whidi 
case the rights of the sheriff were gone altogether (c). 

To further protect bond fide buyers, s. 1 of the 19 & 20 Vict, 
c. 97 (Mercantile Law Amendment Act), provided that hand, fide 
titles acquired before actual seizure by a person, not having at 
the time notice of any writ remaining unexecuted in the hands 
of the sheriff, &c., should be good. 

The present section reproduces the provisions of these two Acta 
(which are both included in the schedule of repealed enactments, 
post), with these modifications, viz., that in sub-s. 1 the word 
"hour" is added before "day of the month and year" in the 
Act of Chas. II. ; and in sub-s. 2 the words " no such writ" (t.^., 
"writ of fi, fa. or other writ of execution," in sub-s. 1) are 
substituted for " no writ oifi./a,, or other writ of execution, and 
no writ of attachment " in the Act of Victoria ; and the words in 
the latter Act, " before the actual seizure or attachment thereof," 
in connection with the " title acquired," are omitted. The addi- 
tion of the word "hour" is a real addition to the previous law; 
the other alterations create no substcmtial change, the omission 
of the words "before the actual seizure" being immaterial, as 
the "notice" which the buyer is to have to invalidate his title 
is notice of a writ " remaining unexecuted," t. e., notice before 
seizure. 

In good faith.— This is defined in s. 62 (2) as " honestly, 
whether .... negligently or not." 

Notice. — On the analogy of the Bankruptcy Act, s. 49, "notice " 
here would mean "knowledge," not " means of knowledge" (rf). 

Or any other writ. — ^The third party, in fact, must not have 
notice of the general position of the debtor, nor necesstuily of 
his position with regard to any particular writ. 

Had been delivered. — ^Notice that it was probable that the writ 
would be delivered is, it would seem, insufficient. " A notice of 
something certain and inevitable — as of the rising of the tide- 
though given beforehand, might perhaps, after the event, be 
treated as notice of the fact ; but this cannot be said with respect 
to what is merely probable "(c). 

And remained unexecuted. — These words practically lay down 
the requirement that the third person's title should be acquired 



{e) Samuel y. Duke (1838), 3 M. & plained by Parke, B., in Sope v. 

W. 622 ; Woodland v. Fuller (1840), Meek (1855), 10 Ex. 829. 
11 A. & E. 859. (e) Per Bramwell, B., in Gladstone 

(rf) See Bird v. Bass (1843), 6 M. v. Fadwick (1871), L. R. 6 Ex. at 

& d. 143. See the principle ex- p. 211. 
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before seizure, as under s. 1 of the 19 & 20 Vict. c. 97. See S. 26 (2). 
remarks above. 

Sheriff — Defined in sub-s. 2, and will include an under-sheriff, 
bailift, or sheriff's officer. Such an officer would be, for ex- 
ample, a high bailiff under the County Courts Act of 1888, 
s. 146. 

Under s. 29 of the Sheriffs Act, 1887 (50 & 51 Vict. c. 55), a SheriflTs 
sheriff who wrongfully neglects {inter alia) to giye a receipt for ij^each^f ^^"^ 
a writ of execution, stating the day of its delivery (s. 10 (1) ), is duty. 
punishable as therein mentioned. Qumrey whether this remedy 
is affected by the provisions of s. 57 of this Act, which declares 
that "any right, duty or liability'* under the Act may "be 
enforced by action." 

See for the Scotch law, Bell's Prin., Bk. 5, ch. 2. S. 26 (3). 

Law of 
Scotland. 

Part III. 

PERFORMANCE OF THE CONTRACT. 

27. It is the duty of the seller to deliver the Butiesof 

1JP11 1 ni seller and 

goods, and of the buyer to accept and pay for them, buyer. 
in accordance with the terms of the contract of sale. 

Delivery, acceptance, and payment must be (1) of the goods; S. 27. 
(2) in accordance with the contract of sale. 

" After the contract of sale has been completed, the chief and 
immediate duty of the seller, in the absence of any contrary 
stipulations, is to deliver the goods to the buyer, as soon as the 
latter has complied with the conditions precedent, if any, incum- 
bent on him " (/). 

''The seller having done or tendered all that the contract re- 
quires, it becomes the buyer's duty to comply in his turn with 
the obligations assumed. In the absence of express stipula- 
tions imposing other conditions, the buyer's duties are performed 
when he accepts and pays the price " (y). " The buyer's obliga- 
tion to accept depends on the compliance by the seller with his 
obligation to deliver" (A). 

The parties may, under s. 57, make what bargain they please. 
Accordingly they may agree that delivery may be made to a 
carrier, as under s. 32 ; or at the destination of the goods only, 

if) Benj. pp. 676, 677. (A) Ihid, p. 940. 

{g) Ibid. p. 708. 
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S. 27. 



Delivery. 



Delivery < 
a key. 



Delivery by 
bill of lading. 



as (by implication) under s. 33 ; or they may agree that deliTery 
to a carrier may be good, and yet that the price should not be 
payable unless the goods arrive (t). 

To deliver the goods. — " Delivery" is defined in s. 62 (I), and 
the general rules with respect thereto are stated in s. 29. It is a 
reciprocally concurrent condition with payment (s. 28) ; and is 
also, as above stated, conditional on the buyer's performance of 
any other condition precedent, as, e. y., notice (where essential) 
of the place of acceptance {k), <' There may be a symbolical de- 
livery of goods, divesting the seller's possession and lien." Lord 
Kenyon, C. J., said, in Chaplin v. Rogers {l\ that " where goods 
are ponderous and incapable of being handed over from one to 
another, there need not be an actual delivery ; but it may be 
done by that which is tantamount, such as the delivery of the 
key of the warehouse in which the goods are lodged, or by the 
delivery of other indicia of property." And there was another 
dictum of Lord Kenyon in Ellis v. Hunt (m). On this principle, 
the delivery of the grand bill of sale of a vessel at sea has 
always been held to be a delivery of the vessel " (n). 

The delivery of a key is not, however, really symbolical, but 
an actual transfer of the means of control (o). In Wilton v. 
Tucker {p\ Kekewich, J., says: — "The delivering of the key 
giving exclusive control is regarded as delivery of possession 
itself." 

When the goods are deliverable by a bill of lading, the seller 
makes a good delivery if he forward to the buyer, as soon as 
he reasonably can after the shipment, a bill of lading duly in- 
dorsed and effectual to pass the ownership of the goods (y), and 
purporting to represent goods in accordance with the contract, 
and which are in fact in accordance therewith (r). 

Furthermore, the delivery must be "of the goods," i.e., of the 
goods contracted for. Thus, the goods must answer their descrip- 
tion under s. 13; must be of proper quality and fitness, &c., 
under ss. 12 — 15 ; must be in a deliverable state, under s. 62 (4), 



(t) See per Chir. in Calcutta S. N. 
Co. V. J)e Matlos (1863), 32 L. J. Q. 
B. 322. 

{k) Armitaye v. Imole (1860), 14 
Q. B. 728 ; Sutherland y. AUhusm 
(1866), 14 L. T. N. S. 666. 

{}) (1800), 1 East, 192. 

(m) (1789), 3 T. R. 464, 468. 

(») Atkinson v. Maling (1788), 2 
T. R. 462; Benj. p. 704. 



(o) See Pollock & Wright on 
Poss. pp. 60 et seq. 

(p) (1888), 39 Ch. D. at p. 676. 
SecuSf if the control is not exclu- 
sive : mi^aU Y. Kebble (1841), 8 3C. 
& G. 100. 

{q) Sanders v. McLean (1883), 11 
Q. B. D. 327. 

(r) Tamvaco v. Zueas (1869), 1 E. 
& E. 681, 692. 
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and 8. 30 (3) ; and of the right quantity, under ss. 30, 31 ; and the S. 27. 
seller must be the owner, or entitled to deal with them, under 
8. 12 (1). If the tender he irregular, it may he, within the time 
limited for delivery, withdrawn, and a good tender substituted («). 

To accept and pay. — ** Acceptance'' is defined in ss. 34 to 36, Acceptance, 
and depends, as above stated, upon the regularity of the seller's 
delivery; and upon the seller's performance of any condition 
precedent to delivery, as, e.g.^ notice (where essential) of the 
place of delivery (/). The buyer may, however, be bound to 
accept goods at a place other than that fixed if the latter were 
fixed only in the interest of the seller (w). 

As to the ascertainment of the price, see ss. 8, 9, ante^ pp. 61 Payment. 
— 64. The liability for the price primd facie arises only when the 
property has passed (see ss. 1 and 49) (r); or when the buyer took 
the risk under ss. 20 and 33 ; or (even though the property has 
not passed or the goods been delivered) if the buyer agreed {x) 
(under s. 49 (2)), or is bound (under s. 20) to pay, irrespective of 
these facts. The buyer's liability to pay may sometimes be de- 
pendent upon notice by the seUer of the amount, as where the 
ascertainment of the price is in the option of the seller (y). And 
when the time of payment is fixed with reference to the arrival 
of the goods, and the goods perish, the buyer (if liable) must 
pay " within a reasonable time after the arrival becomes impos- 
sible "(z). 

Payment to the true owner is a good payment as against a 
seller without title under s. 21 (a). 

Where the goods are to be paid for by a bill or note, which is 
not in fact given, the buyer is entitled to credit till the time 
when the bill, &c., would have matured (i), imless credit was 
made conditional on such bill being given (c). As to the dis- 

(#) Borrowman v. Free (1878), 4 Q. Watkxnsm (1870), L. R. 6 Ex. 26, 29. 

B. D. 600. («) Per Bayley, J., in Fragano v. 

(0 Daviea T. Maclean (1873), 21 Xo«^ (1826), 4 B. &C. atp.222. See 

W. R. 264. also Alexander v. Gardner (1836), 1 

{u) NeillY. Whitworth (1865), L. R. B. N. C. 671. 

1 C. P. 684. (a) Dickenson v. Naul (1833), 4 B. 

(v) And per Parke, B., in Laird v. & Ad. 638 ; Allen v. Eopkine (1844), 

Fim (1841), 7 M. & W. 478. 13 M. & W. 94. 

(x) Dunlop V. Orote (1846), 2 C. & [h) Mussen v. Firiee (1803), 4 East, 

K. 153. 147 ; Day v. Fict(m (1829), 10 B. & 

(y) JIaule v. Hemyng (1617), Cro. C. 120. 

Jac. 432 (cited by Parke, B., in Vyse v. (e) Nickson y.Jepson (1817), 2 Stark. 

Wake^ld{UiO), 6M. & W. 442, 454) ; 227 ; Huffff v. JFeir (1864), 16 0. B. N. 

Eolmee v. TwUt (1614), Hob. 61, S. 471. 
cited by Bramwell, B., in Makin y. 
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S. 27. tmctionin this oonnection between "bill with option of caah." 
and "cash with option of bill," see per Oockbum, C.J., in 
Anderson v. Carlisle Horse Clothing Co. {d). 

Mr. Benjamin thus states the law generally with regard to 
payment (e) : — 

"The chief duty of the buyer in a contract of sale is to pay 
the price in the manner agreed on. The terms of the sale may 
require — first, an absolute payment in cash, and this is always 
implied when nothing is said ; or, secondly, a conditional pay- 
ment in promissory notes or acceptances ; or, thirdly, it may be 
agreed that credit is given for a stipulated time, without payment 
either absolute or conditional. In the first two cases the buyer 
is bound to pay, if the vendor is ready to deliver the goods, as 
soon as the contract is made ; but in the last case he has a right 
to demand possession of the goods without payment. ... In 
cases where the property has passed, the buyer must pay the 
price according to the terms agreed on, even if the goods are 
destroyed in the vendor's possession (see s. 20). . . . The goods 
are at the buyer's risk ; they are his goods from the moment that 
the property passes, and the price is due to the vendor, who 
simply holds the goods as bailee for the buyer in such a case (/). 
And even where the property has not passed, and the price is to 
be payable only on delivery, yet if the buyer has assented to 
£U9Sume the risk of delivery, he must pay the price if the goods 
are destroyed before delivery" (y). (See s. 20). 
Payment in a "The payment for goods may, by the contract, be agreed to 
negot^)l© ^^0 effect in a negotiable security, as in a promissory note or 
bill of exchange, and the agreement may be that payment thus 
made is absolute or conditional. In the absence of any agree- 
ment, express or implied, to the contrary, a payment of this kind 
is always understood to be conditional, the vendor's right to the 
price reviving on non-payment of the security. But if a dispute 
arise as to the intention of the parties, the question is one of fact 
for the jury {h). The intention to take a bill in absolute pay- 
ment for goods sold must be clearly shown, and not deduced 
from ambiguous expressions, such as that the bill was taken ' in 
payment ' for the goods (t), or * in discharge ' of the price {k). . . . 

(d) (1870), 21 L.T.N. 8. 760. See (A) Goldakede v. Cb^^^W (1836), 2 

also Schneider v. Foster (1867), 2 H. M. & W. 20. 

6 N. 4. (t) Stedman y. Gooeh (1793), 1 Eep. 
{e) pp. 716—717, 732. 4 ; Maillard v. Duke ofArgyle (1843), 
(/) Rugg v. Mineit (1809), 11 East, 6 M. & G. 40. 

210. {k) Kemp v. Watt (1846), 16 M. & 

is) Cattle v. Playford (1872), L. R. W. 672. 

7 Ex. 98. 
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The payment is absolute on delivery of the bill, and takes effect ^' 27. 
from that date, but is defeated on the happening of the condition, 
i.e., non-payment at maturity (/). Whenever it can be shown 
to be the intention of the parties that a bill or note should 
operate as immediate payment, then the buyer will no longer be 
indebted for the price of the goods, although he may be respon- 
sible on the security ; and the bill or note given in such case may 
be that of the buyer himself (m), or that of a third person (n), on 
which the buyer has indorsed his name. And if the buyer offer 
to pay in cash, and the seller takes a negotiable security in pre- 
ference, the security is deemed to be taken as an absolute, not a 
conditional, payment " (o). 

As to the modes of payment or tender, see Benj. pp. 718 — 732 ; 
the duty of the seller with regard to the security, pp. 734 — 739 ; 
the character of the security, pp. 739, 740 ; payment to agents, 
pp. 740 — 746 ; appropriation of payments, pp. 746 — 750. 

Illustrations. 

l^ A. agrees to sell and ship to B. 2,000 tons of rails, payment to 
be made m exchange for the bill of lading. A. tenders to B. a bill 
of lading (which had been drawn in three parts) duly indorsed, and 
effectual to pass the property, but does not tender the other two. B. 
is bound to accept and pay for the goods, as A. has peiformed his 
contract. Sanders v. Maclean (1883), 11 Q. B. D. 327. 

2. A. agrees to seU to B. 1,000 tons of coal deUverable at B., pay- 
ment to be made half in cash on handing over the bill of lading, and 
policy of insurance, and half on delivery at B. A. ships the coal, 
and transfers the bill of lading and pohcy to B. B. then pays the 
half price. The coal never arrives. A. cannot recover the balance 
of the price, as he never delivered the coal at B., nor can B. recover 
the otJier half paid, as with respect to so much of the price A. had 
performed his contract by delivery to the carrier. Caicutta Steam 
Navigation Co. v. Be MaUos (1863), 32 L. J. Q. B. 322. 

3. A. agrees to sell B. 1,000 tons of iron, deliverable by a certain 
date, but if B. does not then reouire delivery, B. to pay for the iron 
at that date. B. must pay on tnat date, although tne property has 
not passed, and there has been no delivery, as he expressly contracted 
to do so. DuTOop V. GroU (1845J, 2 0. & EI. 163 {p). 

4. A. agrees to sell goods to B. as required by B. A.'s liability is 
to deliver when thereto required by B. If B. makes unreasonable 
delay, A. must offer delivery, or inquire of B. when he would take 
delivery of the goods. Jones v. Gibbons (1853), 8 Ex. 920. 

5. A. agrees to sell to B. during the space of three years twenty tons 
of ooal yearly, to be put on board ship at 0. A.'s liability is to deliver 

(/) SeUhatc V. Bush (1851), 11 0. (n) Sari v. Shodes (1836), 1 M. & 

B. 191 ; Iktmeg y. Dodwell (1854), 3 W. 153. 

E. & B. 136 ; 6enj. pp. 732—734. (o) Benj. p. 734, qaoting Cowi^fes 

(m) Sibrse v. Tnpp (1846), 16 M. v. Thompson (1845), 6 Moo. P. 0. 

k W. 23. 166. 

(p) See 8. 49 (2), post, p. 272. 

O. N 
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^*^* {hd ooaI when B. names a ahip, and states the port of disohazge. 
ArrMtage v. InaoU (1850), 14 a B. 728(g). 

6. A. agrees to sell i, goods ** ex quay or warehonse." B.'s lia- 
bility is to accept when A. gives notice of the plaoe of storage. Davies 
T. McLean (1873), 21 W. B. 264. 

7. A. sells goods to B. on three months' credit, and also on the 
terms that if B. wants further credit he must then nve a bill at two 
months. B. does not dye the biU. B.'s liability, under these circum- 
stances, is to pay for the goods at the end of three months, as further 
credit was made conditional on the giying of a bilL Nickson y. Jep»<m 
(1817), 2 Stark. 227. 

8. A. agrees to sell to B., on the arriyal of the ship C, fifty cases 
of tallow. A.*s liability is to deliyer the tallow if and when the ship 
arriyes, whether or not she arriyes with tallow on board, as he so 
expressly contracted. Hale y. Bawson (1858), 4 0. B. N. S. 85. 

9. A. seUs to B. the cargo of the P. " as it stands " at 30«. a quarter, 
the quantity to be taken from the biU of lading. B. pays according 
to the quantity so stated. The actual quantify proyes less. A. is 
not boimd to refimd the excess price, as the parties agreed that the 
quantity should be considered so much, and the price paid aooord- 
mgly. Covas y. Bingham (1853J, 2 E. & B. 836. 

10. A. agrees to sell B. 500 Imles of cotton, to arriye by ship, and 
to be taken from the quay. By a delivery from the quay A. would be 
saved expense. A. oners to deliyer the cotton after landing either 
from the warehouse at quay weights, and free of warehouse charges, 
or to take it back to the qua^ and there deliver. B. is bound to accept, 
as the place of delivery origmall^ fixed was so fixed in the interests of 
A. only, and there was no condition of delivery immediately on arriyal 
from the quay. Neill v. Whitworth (1865), 18 0. B. N. 8. 435. 



Payment and 
delivery are 
oonoorreiit 
conditians. 



8.28. 



28. Unless otherwise agreed, deKvery of the 
goods and payment of the price are concurrent 
conditions, that is to say, the seller must be ready 
and willing to give possession of the goods to the 
buyer in exchange for the price, and the buyer 
must be ready and willing to pay the price in 
exchange for possession of the goods. 

'^ Generally the buyer, in a bargain and sale of goods, where 
the property has passed, is entitled to take possession of them, 
and it is the seller's duty to deliver this possession. But this 
right is only primd facie, and it may well be bargained that the 
possession shall remain with the seller until the fulfilment of 
certain conditions precedent by the buyer. When nothing has 
been said as to payment, the law presumes that the parties 
intended to make the payment of the price and the delivery of 
the possession concurrent conditions, as is explained in Book Iv., 
Fart. I. on 'Conditions.' The seller cannot insist on pay« 



(q) Gf . JTackerbarth v. Mauon (1812), 8 Camp. 270. 
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ment of the price without alleging that he is ready and willing S. 28. 
to deliyer the goods ; the buyer cannot demand delivery of the 
goods without alleging that he is ready and willing to pay the 
price. But it constantly happens that there is a stipulation to 
the contraiy of this, and that the parties agree that the buyer 
is to take possession of the goods before paying for them, or in 
the usual phrase, that the goods are sold on credit. The legal 
effect, then, is that there has been an actual transfer of itilej and 
an actual transfer of the ri^ht of possession by the bargain, so 
that in pleading, and for aU purposes, save that for the seller's 
Hen for the price (r), the buyer is considered as being in posses- 
sion, by virtue of the general rule of law that the ** property of 
personal chattels draws to it the possession" {s), 

" Where goods are sold, and nothing is said as to the time of the 
delivery, or the time of payment, and everything the seller has to 
do with them is complete, the property vests in the buyer, so as 
to subject him to the risk of any accident which may happen to 
the goods, and the seller is liable to deliver them whenever they 
are demanded upon payment of the price. But the buyer has no 
right to have possession of the goods till he pays the price. 
... If goods are sold upon credit, and nothing is agreed upon as 
to the time of delivering the goods, the vendee is immediately 
entitled to the possession " (/). 

The rule stated in this section as applicable to a contract of 
sale is only a special instance of the general rule that, when 
two parties bind themselves to do acts at the same time, neither is 
bound to do his own part before the other does his ; — all that is 
necessary is that he should he ready and willing to do it, and he 
need not prove performance, or what is tantamount thereto, t. «., 
tender (u). On this point Parke, B., makes the following pertinent 
remarks in Pick/ord v. Grand Junction By. Co, {x) : — ** A strictly 
legal tender .... is only applicable where an absolute duty, 
such as the payment of an antecedent debt, is imposed on the 
party making it, in which case the tender stands in the place of 
payment, and is, in fact, a payment, so far as it is in the power 
of the party tendering to make it one, but which remains in- 
complete only because the party to whom the money is offered 
lefuses to accept it. • . . Here the acts to be done by the plain- 

(r) As to this, see ss. 41—- 43. {u) See per Le Blano, J., in SaW' 

(«) Benj. pp. 678, 679. son y. Johnaon (1801), 1 East, 203, 

(t) Per Cnr. in £loxam v. Sanders and notes to Cutter y. PomU (1793), 2 
(1825), 4 B. & G. at p. 948. Sm. L. C. (9th ed.), 1. 

{x) (1841), 8 M. & W. 372, 377. 

v2 
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S. 28. tiffs and defendants are altogether contemporaneous. The money 
is not required to be paid down by the plaintiffs until [the defen- 
dants perform their part]." 

An averment that the plaintiff was *^ ready and willing " means 
<* that the non-completion of the contract was not the fault of the 
plaintiff, and that [he] was disposed and able to complete it " (y). 
Thus, a demand to the other party to perform his part is evi- 
dence of readiness and willingness in the plaintiff (z) ; and the 
insolvency of the buyer is also evidence that he is not " ready 
and willing " to pay (a). 

Unless otherwise agreed. — Such being the general rule a,^ 
plicable, ** where nothing is said as to the time of the delivery or 
the time of payment " (5), the parties may modify it by agree- 
ment, under s. 55 ; as when the dates of the respective perform- 
ances are fixed by the contract, according to the principles laid 
down in Pordage v. Cole (c). Thus the buyer may agree to pay 
on a fixed date, irrespective of delivery {d)\ or the seller may 
agree to deliver irrespective of payment, as in the ordinary case 
of a sale on credit («). 

Illustrations. 

1. A. agrees to seU to B. 100 quarters of malt, and to deliver on 
request. B. requests A. to deliver the malt at a particular place, and 
is then ready to accept and pay for it. B. may recover agamst A. for 
non-delivery of the malt, ana need not prove a tender. Hawson v. 
Johmon (1801), 1 East, 203. 

2. A. agrees to sell goods to B. for 660/., no time being fixed for de- 
livery or payment. A. afterwards requests B. to accept and pay for 
them, which B. refuses. A. cannot recover against B. for non- 
acceptance, unless he can also prove that he was ready and willing to 
dehver the goods. Hannuic v. Goldner (1843), 11 M. & W. 849. 

3. A. agrees to sell to B. fifty tons of bars at 9/. a ton, dehverable by 

A. within fourteen days, and to be paid for by B. in cash at the end of 
that time. A. must prove an £U)tual dehvery within fourteen da^ 
before he can recover the price, and B. need not then pay tiU the expi- 
ration of that time, as dehvery and payment are not made concurrent 
conditions. Staunton v. Wood (1851), 16 Q. B. 638. 

4. A. agrees to sell to B. 1,000 tons of iron to be delivered before the 
end of April, if required by B., but if not so required to be paid for 
then. A. may recover the price of the goods, although he nas not 
tendered them, it being so agreed. Dunlop v. Grote (1845), 2 C. & K. 
153. 

(y) Per Cor. in Cort v. Ambergate (c) 1 Wm. Saimd. 648, see notes to 

Ity, Co, (1851), 17 Q. B. 127. Cutter v. Powell (1798), 2 Sm. L. C. 

(s) Wilke V. Atkinson (1815), I (9th ed.) 1. 

Marsh. 412. {d) Dunlop v. Grote (1845), 2 C. & 

(a) Lawrence v. Knowles (1839), 5 K 153 ; s. 49 (2), poet, p. 272. 

B. N. 0. 399. (e) Staunton v. Wood (1851), 16 Q^ 
{b) Per Our. in Bloxam v. Sandert B. 638. 

(1825), 4 B. & 0. 941. 
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29.-— (1.) Whether it is for the buyer to take pos- S-^^- 
session of the goods or for the seller to send them Rujoeaato 
to the buyer is a question depending in each case 
on the contract, express or implied, between the 
parties. Apart from any such contract, express or 
implied, the place of delivery is the seller's place of 
business, if he have one, and if not, his residence : 
Provided that, if the contract be for the sale of 
specific goods, which to the knowledge of the parties 
when the contract is made are in some other place, 
then that place is the place of delivery. 

The general rule preyious to the Act was that, ^' in the absence S. 29 (1). 
of a contrary agreement, the seller is not bound to send or 
convey the goods to the buyer. He does all that he is bound 
to do by leaving or placing the goods at the buyer's disposal, so 
that the latter may remove them without lawful obstruction" (/). 

The elEect of this sub-section is that, when the seller is not to 
send the goods, the buyer must take delivery at the seller's place 
of business or residence, unless the goods are specific and known 
to be elsewhere. 

There is no provision as to the place of delivery when the 
SeUer is to send '*to the buyer"; but as, according to s. 27, 
delivery must be made *' in accordance with the contract," the 
contract would itself, expressly or impliedly, show this. 

With regard to the place of delivery, concerning which there The place of 
was no authority, Mr. Benjamin says(^): "When nothing is ^^^^' 
said about it in the bargain, it seems to be taken for granted 
almost tmiversally that the goods are to be at the buyer^s dis- 
posal at the place where they are when sold." To the same 
effect is the French Civil Code, s. 1609, and the Indian Contract 
Act, 8. 94. See also, in America, Hatch v. Oil Co. {h). This sub- 
section substantially reproduces the previous assumed rule, with 
the addition thereto in the proviso of the necessity of knowledge 
of the locality of specific goods. 

When the place of delivery is uncertain, and within the option 
of the seller, he must give notice of the place. This is a con- 
dition («). 

(/) Benj. p. 682. (t) Da9ie» v. MacZdon (1873), 21 

iff) p. 684. W. B. 264. 

(A) 10 Otto, 134. 
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s. 29 (2). (2.) Where under the contract of sale the seller is 
bound to send the goods to the buyer, but no time 
for sending them is fixed, the seller is bound to send 
them within a reasonable time. 

Within a reasonable time. — ^'Eeasonable time" is, under 
0. 56, a question of fact. For '< reasonable hour," see sub-s. 4, 
posty p. 186. 

" Wben the contract imposes on the seller the obligation of 
sending the goods ... if nothing is said as to time, he must 
send within a reasonable time ; and when the sale is in writing, 
if nothing is said as to time, parol evidence is admissible of the 
facts and circumstances attending the sale, in order to deteimine 
what is a reasonable time. . . . But when the contract expresses 
the time, the question is one of construction, and therefore one 
of law for the Court, not of fact for the jury " (/). 

** The correct mode of ascertaining what reasonable time is in 
such a case as this, is by placing the Court and jury in the same 
situation as the contracting parties themselves were in at the 
time they made the contract — ^that is to say, by placing before the 
jury all those circumstances which were known to the parties at 
the time the contract was made, and imder which the contract 
itself took place " (m). 

And subsequent events will also be taken into consideration! 
as appears from the following judgments : — 

" When the language of a contract does not, expressly, or by 
necessary implication, fix any time for the performance of a oon^ 
tractual obligation, the law implies that it shall be performed 
within a reasonable time. The rule is of general applica- 
tion. . • . [Reasonable time • . . has invariably been held to 
mean that the party upon whom it is incimibent duly fulfils his 
obligation, notwithstanding protracted delay, so long as such 
delay is attributable to causes beyond his control, and he has 
neither acted negligentiy nor unreasonably " (n). " Eeasonable 
time should be ascertained by a consideration of all circum- 
stances which eventually happen, and which are outside the 
control of [the party] " (o). 

Ho time for sending them is fixed. — ^The parties may, how- 
ever, in the contract specify the time of delivery. In this con- 

(0 Benj. p. 686. Baynumd, [1893] A. 0. 22 at pp. 32, 

(m) Per Alderson, B., in Ellis y. 33. 
Thompson (1838), 3 M. & W. 445, 457. (o) Per Lord Ashboume, ibid, at 

(») Per Lord Wataon in Ekk v. p. 84. 
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nection (the question being one of construction, as above stated) S. 29 (2). 
Tarious rules have been laid down in the cases. Thus, when Deliveiy 
delivery is to take place " within " a certain time, the date of the " within " a 
contract is excluded (p). And, in the computation of the time, 
'^ days " and *' running " days mean, in the absence of a contrary 
agreement, or trade custom (^), '^ consecutive" days, including 
Sundays (r). Thus, " a promise to deliver goods in two months 
from €he 5th of October is fulfilled by delivery at any tune on 
the whole day of the 5th of December, so that an action against 
the seller would be premature, if brought before the 6th " («). 

Stipulations as to time are, or are not, of the essence of the 
contract according to the intention (/). 

«* Month" : See s. 10 (2), ante, p. 67. The 29th of February 
must be counted as a separate day (u). 

The following meanings have been respectively attributed to Meaning of 
the various terms hereinafter mentioned, that is to say: — 
"directly" has been interpreted to mean a shorter time than a (l)**Directly.** 
reasonable time(t;) ; "forthwith," when employed in connection (2) "Forth- 
with a Jixed time for payment, as meaning some time within ^" 
the time fixed for payment {x) ; and " as soon as possible " in a (3) <' As soon 
manufacturer's contract, as meaning "within a reasonable time, *«P<>88iDle. 
with an undertaking to do it in the shortest practicable time," 
or " as quickly as it could be made in the largest establishment 
with the best appliances" (and not "as soon as possible for the 
seller ") (y), subject, however, to delay caused by any event which 
the parties might reasonably be held to have contemplated, as, 
e.y., other orders on hand at the time (z). 

When the time fixed for delivery has been postponed at the 
request of the other party, the postponement, imless amounting 
to a contract (subject in that case to the provisions of s. 4, q. v,\ 
is a mere voluntary forbearance, not binding on the other 
party (a). 

(/?) Webb V. Fairmaner (1838), 3 (v) Dunean v. Topham (1849), 8 C. 

M. & W. 473. B. 226. 

{g) Coehran y. Retberg (1800), 3 (x) Staunton y. Wood (1851), 16 Q. 

I^. 121. B. 688. See also Jtobertt y. Brett 

(r) Broum y. Johneon (1842), 10 M. (1865), 11 H. L. 337. 
& W. 331. (y) Hydraulie Engineering Co, y. • 

(*) Benj. p. 687. See also -^. Staff, MeEaffie (1878), 4 Q. B. D. 670. 
Tramwaye y. Sicknees, %e, Asa, Co, («) Attwood y. Emery (1856), 1 C. 

(1S90), 60 L. J. Q. B. 47. B. N. S. 110. 

{t) See B. 10 (1), antey p. 64. (a) The oases are ooUected in Benj. 

\u) 42 ft 43 Yiot o. 59, repealing pp. 692—696 ; and see p. 47, mt$, 
40 Hen. 8. 
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8. W (2). 
Illttstrationb. 

1. A. agrees to sell B. 200 tons of lead of a partioular mine, deliyer- 
able in the Thames. B., at the time of the contract, is told by the 
broker that the lead is ready for shipment. The usual ports of ship- 
ment are G. or L., but to get to G. the lead has to be brought by 
barges down a riyer. During this part of the transit the lead is de- 
l&jed by the lowness of the water ; and is consequently delayed in 
arriving in the Thames. B. is not bound to accept the lead, as a rea- 
sonable time in this contract meant such a time as would be required 
for transit to the Thames from the more distant of either G. or L., 
had tiie goods at the time of the contract been ready for shipment at 
those places. Ellis v. Thompson (1838), 3 M. & W. 445. 

2. A. agrees to sell to B. 2,000 tons of rails, to be shipped to P., and 
payment to be made in exchange for the bill of lading. A. must use 
every reasonable exertion, imder the circumstances of the case, to for- 
ward tiie bill of lading as soon as possible after shipment, not neces- 
sarily in time to meet the arrival of the ship. Per Brett, M.E«, ia 
Sanders v. Maclean (1883), 11 a B. D. at p. 337 (&). 

(3.) Where the goods at the time of sale are in 
the possession of a third person, there is no deKvery 
by seller to buyer unless and until such third person 
acknowledges to the buyer that he holds the goods 
on his behalf ; provided that nothing in this section 
shall affect the operation of the issue or transfer of 
any document of title to goods. 

S. 29 (3) By this sub-section the attornment of the bailee in possessioii 

of goods is necessary to complete delivery, but the operation of 
documents of title is left as it was before the Act. Documents 
of title are defined in s. 62 (1), incorporating s. 1 (4) of the 
Factors Act, 1889. (Appendix of Statutes, post, p. 325.) 

With regard to the general rule, Martin, B., says, arguendo^ 
in Buddie v. Green {c), *' If one buys goods of another in 
possession of a third party, the yendor undertakes that thej 
shall be deliyered in a reasonable time. ... If I buy a horse 
of you in another man's field, it is part of the contract that if 
I go for the horse I shall haye it. ... A man does not buy a 
law-suit." 
Deliyery of With regard to bills of lading, the law is clear. " During this 
lad^ff! ^ period of transit and yoyage, the bill of lading by the law mer- 
chant is uniyersally recognized as [a] symbol [of tilie oargo], and 

(h) See also Barbery. rflyft>r(1889), ic) (1867), 27 L. J. Ex. SS, 84. 
6 Iff. &W. 627. 
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the indorsement and delivery of the bill of lading operates as a ^' ^^ W* 

sjmbolical deUvery of the cargo. « . . It is a key which, in the 

hands of the rightful owner, is intended to unlock the door of 

the warehouse, floating or fixed, in which the goods may chance 

to be " (d). By the transfer, therefore, of the bill of lading, the 

only deliveiy of the goods possible, under the circumstances, has 

been made. 

Other documents of title stand on a different footing ; and (2) Other 
have been treated by the Courts as " mere tokens of authority to ^f^^^^ 
receive possession; as mere 'offers' by the warehouseman to 
hold the goods for an indorsee of the warrant, inchoate and in* 
complete, till the buyer has obtained the warehouseman's assent 
to attorn to him" (e). *' A delivery order is not a representa- 
tion, but a mere promise to deliver goods. By [its] mere 
delivery there is no change made in the custody of the 
goods "(/). This is the law with regard to actual receipt 
under s. 4(y); and the divesting of the seller's lien under 
s. 39 (A) ; and also with regard to the seller's duty to deliver the 
goods (t). The seller is, in the last case, responsible if the bailee 
wrongfully refuses to attorn to the buyer ; if he were not, the buyer 
would be buying, in the words of Martin, B., above quoted, ** a 
law-suit." But the seller is not responsible for a refusal of the 
bailee by reason of the buyer's non-performance of a condition 
precedent to delivery, as, e, y., the handing over the warrant or 
order, when the goods are made thereby deliverable '* on pre- 
sentation " {k). 

On this question Mr. Benjamin makes the following re- 
marks (/): — **The indorsement and transfer to the buyer of 
bills of lading, dock and wharf warrants, delivery orders, and 
other like instruments, which among merchants are known as 
representing the goods, would form a good delivery in perform^ 
once of the contract^ so as to defeat any action by the buyer 
against the seller for non-delivery of the goods, according to the 
prinoiples of Salter v. Woollams and Wood v. Manley (w). The 
transfer of such documents would, of course, not be a sufficient 

{d) Per Bowen, L. J., in 8<mder$ {h) McEwan v. Smith (1849), 2 H. 

v. MacLem (1883), 11 Q. B. D. L. C. 309. 

It p. 841. (i) Buddie v. Qreen (1857), 27 L. J. 

(«) Benj. p. 829. Ex. 83. See also per Cor. in Wood 

(/) Per Lord Eaher, M.R., in v. Baxter (1883), 49 L. T. N. S. 46. 

QiOmm V. CturJmtt (1889), 37 W. B. {k) BartUtt v. Solmei (1853), 22 

487 at p. 489. L. J. C. P. 182. 

(f) Farina v. Eom (1846), 16 IL (l) pp. 704, 705. 

k W. 119. (m) See next page. 
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S» ^ W« deUvery by the seller, if the goods represented by the docnmenis 
were subject to liens or charges in favour of the bailees " (/). 

The effect of the transfer of documents of title on the title to 
the goods, when the seller is in possession, is discussed in the notes 
to s. 25 (1), antCf p. 160 ; and on the seller's lien and right of stop« 
page in those to ss. 25 (2), ante, p. 166, and to 47, post, p. 257. 

Illustsations. 

1. A. sells to B. by auction a rick of hay then standing on C.'s land» 
who had given a Hcence for its removal, which licence is read at tiie 
auction. A. gives B. a letter to 0. requesting him to allow removal 
by B. C. refuses. A. is not liable to B. for non-delivery, as he haa 
delivered, 0. having agreed to become bailee to the buyer, and his 

frevious licence being after the sale irrevocable. ScUter v. WooUanu 
1841), 2 M. & G. 650 (m). 

2. A., the outgoing tenant of a farm, who is bound, for every load 
of hay he removes, to bring on the farm two loads of manure, sells a 
rick of hay to B. C, the incoming tenant, consents to the removal of 
the hay if A. brings the manure, wnich A. does not do, and C. prevents 
B. removinfi^ the hay. A month elapses, and C. afterwuds agrees to 
the removal; but the hay having been damaged, B. refuses it. A. 
cannot recover the price of the hay, as he has never delivered, C.'s 
acknowledgment bemg only conditional. Smith v. Chance (1819), 2 
B. & A. 753 (n). 

3. A. seUs to B. a quantity of hops then stoted with 0., and B., with 
A. and O.'s consent, takes away part, but before B. can remove the 
residue they are seized by a creditor of D., from whom A. bought 
A. is not liable to B. for non-deUvery, as he put the hops at B.'s dis- 
posal, and C. had acknowledged B.*s right inereto. Wood v. TctaseU 
(1844), 6 a B. 234. 

4. A. sells to B., subiect to C.'s charges, a number of slates stated 
to be lying at C.'s wnarf, and gives B. a delivery order on C. B. 

§ resents the order and is ready to pay the charges, but C. refuses to 
eUver, as D. (from whom A. bought) nad (but unjustifiably) stopped 
the slates in transit. A. is liable to B. for non-delivery, C. having 
refused to attorn to B. Buddie v. Oreen (1857), 27 L. J. Ex. 33. 

5. A. agrees to sell B. a quantity of iron, then lying at C.'s wharf. 
A. indorses to B. C.'s warrant, whereby C. engaged to deliver to A.'8 
Older, the warrant being duly indorsed, and handed over. B. makes 
default in handing over the warrant, and C. refuses to deliver. A. 
has made a good delivery, as C.'s refusal was B.'s fault, and B. is liable 
for the price. BaHlett v. Holmes (1853), 13 C. B. 630 ; 22 L. J. C. P. 182. 

s. 29 (4). (4.) Demand or tender of deKvery may be treated 
as ineffectual miless made at a reasonable hour. 
What is a reasonable hour is a question of fact. 

At a reasonable hour. — Elaborate rules as to the reasonable- 
ness of the hour of delivery were stated in Startup v. Jlfoc- 
donald{o)y and distinctions were made according as the party 

(0 Onthi8latterpoint,86eB.12(3), (n) Bee9:iBO Buddit y. Or$m {IBS7), 

ante, pp. 79, 84. 27 L. J. Ex. 33. 

(m) See also Wood v. M0nley(lBZi), (o) (1844), 6 M. ft G. 698. 
11A.&E. 34. 
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bonnd to performance was to perform at a particular place or B. 29 (4)« 
not ; and it was said that " it toas not to be left to the Jury to be ' 
determined as a question of practical convenience or reasonable- 
ness in such case, but the law appears to have fixed the ruleP In 
fature, the '^ reasonableness in each case" is a question of fact 
under this sub-section, and the law is thus changed ; the legisla- 
ture evidentlj intending that one tmiform rule should apply, 
under sub-s. 2, to time, and under this sub-section to hour {p). In 
the case in question, the jury had (erroneously) found ae a fact 
that a tender at half-past eight on Saturday night was an 
unreasonable time for the tender of a quantity of oil. 

Illustbatiox. 

A. agrees to sell to B. ten tons of linseed oil, to be delivered within 
the last fourteen days of March, and to be then paid for in cash. A. 
tenders the oil to B. at half-past eight o'clock at night on Saturday, 
March 3 1st, in time to allow R to examine the oil before twelve o*cloc£. 
[Submitted] that A/s tender is bad, as made at an imreasonable hour, 
and that B. may reject the oil. See Startup v. Macdonald (1844), 6 
M. & G. 593. 

(5.) Unless otherwise agreed, the expenses of and 
incidental to putting the goods into a deliverable 
state must be borne by the seller. 

*' Deliverable state " is defined in s. 62 (4). S. 29 (5), 

There is no authority at common law for the rule here stated. 
The only case found is in America (q). See also Story on Sale, 
Bs. 297 (a), 394, and s. 1608 of the French Civil Code. In 
Playford V. Mercer (r), where the goods were to be taken by the 
buyer ''from the deck," this phrase was held to mean that the 
seller would pay all that was necessary (in the case, harbour 
dues) to enable the buyer to remove from the deck. 

When the goods are to be shipped ''free on board," the 
expenses of shipment must be borne by the seller («). 

With regard to the risk in the latter case, see notes to s. 20, 
a»t/e, p. 144. 

ILLTJ8TRA.TI0N. 

A. agrees to sell to B. a quantity of wool then lying; unsacked in 
oertain rooms, the quantity to be ascertained by weighmg. A. sacks 

[p) See also s. 66. («) Per Brett, M.B., in Stoch v. 

{i) Coles V. Kerr, 20 Verm. 21. Inglie (1884), 12 Q. B. D. at p. 673 ; 

(r) (1870), 22 L. T. N. 8. 41. Cowaefee y. Thmpton (1846), 6 Moo. 

P. 0. 166. 
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^* ^^ (^)' the wool in B.'s sacks, and then weighs it and ships it to B. The 
expense of sacking the wool must be Dome by A. CoU$ y. Kerr, 20 
Verm. 21. 

DeUvery of 30. — ( 1.) Where the seller delivers to the buyer a 
qwm§ty. quantity of goods less than he contracted to sell, the 
buyer may reject them, but if the buyer accepts the 
goods so delivered he must pay for them at the con- 
tract rate. 

(2.) Where the seller delivers to the buyer a 
quantity of goods larger than he contracted to sell, 
the buyer may accept the goods included in the 
contract and reject the rest, or he may reject the 
whole. If the buyer accepts the whole of the goods 
so delivered, he must pay for them at the contract 
rate. 

(3.) Where the seller delivers to the buyer the 
^oods he contracted to sell mixed with goods of a 
different description not included in the contract, 
the buyer may accept the goods which are in accord- 
ance with the contract and reject the rest, or he 
may reject the whole. 

(4.) The provisions of this section are subject to 
any usage of trade, special agreement, or course of 
dealing between the parties. 

8. 80. The law under this section is thus stated by Mr. Benjamin (^) : — 

** The seller does not comply with his contract by the tender op 
delivery of either more or less than the exact quantity contracted 
for, or by sending the goods sold mixed with other goods. As a 
general rule, the buyer is entitled to refuse the whole of the 
goods tendered if they exceed the quantity agreed, and the seller 
has no right to insist upon the buyer's acceptance of aU, or upon 
the buyer's selecting out of a larger quantity delivered. ... If , 
on the other hand, the delivery is of a quantity less than that 
sold, it may be refused by the buyer ; and if the contract be for 
a specified quantity to be delivered in parcels from time to time, 
the buyer may return the parcels first received, if the later 

(0 pp* 696, 697. 
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deliyeries be not made, for the contract is not performed by the S. 80. 
seller's delivery of less than the whole quantity sold (w). But 
the buyer is bound to pay for any part that he accepts ; and 
after the time for delivery has elapsed, he must either return or 
pay for the part received, and cannot insist on retaining it with- 
out payment until the seller makes delivery of the rest." 

S. 30, 6ub-8s. 1 — 3, must be read subject to sub-s. 4, and to 
88. 27 and 31 (1). See notes to sub-s. 4, post^ p. 192. 

A quantity of goods less ... A quantity of goods larger ... S. 30 (1), (2). 
The provisions of these two sub-sections may be considered under 
the following heads : — 

(1) The quantity of the goods contracted for : 

(2) The rights and liabilities of the buyer. 

Firstly y the quantity of the goods contracted for will depend The quantity 

upon the terms of the contract. And the use of such terms as **'*^5°^ 
'' contraoted 

"cargo,'* **not less than," "more or less," "about," or "say for. 

about," makes the question sometimes difficult to determine. 

With regard to the word " cargo " as used in contracts of sale. Meaning of 
"there is not an entire concordance of the authorities as to the ''aow^g*^* 
true construction of a contract for the sale of " a cargo " {x). 
Kreuger v. Blanch (y), and Borrowman v. Drayton («), are autho- 
rities to the efPect that the word "cargo" means the entire 
quantity of goods loaded on board a vessel as freight for a par- 
ticular voyage, and that a buyer is not bound to accept a part 
only of the entire load. But the Privy Council (a) have declared 
that the phrase is susceptible of different meanings according to 
the context of the particular contract, and in the case in question, 
which dealt with a cargo of wheat, the word was interpreted as 
meaning " as many bags of wheat as would fill the vessel." 

When words of estimate are added to " cargo," it has been 
held that the essential term is " cargo "(d). And a cargo may 
also be sold " as it stands," the quantity to be taken from the 
bill of lading. In such a case the parties mutually take the risk 
of the quantity being in excess or deficiency (c) of that stated in 
the bill of lading (c). The latter case must be distinguished from 
ordinaiy cases of sales of cargoes by bill of lading. There the 

(») Per Parke, J., in Oxendale v. (a) In CoL Ins, Co. of Nino Zealand 

Wetherell (1829), 9 B. & C. 386; y, Adelaide Mar, Ins, Co. ^ supra, 
apptoyed in Col, Ins, Co, of New {b) Levi v. Berk # Co. (1886), 2 

Zealand v. Adelaide Ins, Co. (1886), Times L. B. 898. 
12 Ap. Ca. 128. Other cases are (e) Covas v. Bingham (1853), 2 E. 

quoted in Benj. p. 698, note (n). & B. 836. See in America, Heller 

(jt) Benj. p. 671. v. Allentovm Mantrfacturing Co., 39 

(y) (1869), L. B. 6 Ex. 179. Hun, 647. 

(«) (1876), 2 Ex. D. 16. 



lees," &o. 
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S. 30 (1), <2}. ^e 18 that the bill of lading must on its face pnrport to repre- 
sent goods in accordance with the contract, and the goods must 
also, in fact, be in accordance therewith {d). 
Worde'of The use of words of estimate, as " about," ''more or less," &c., 

** about '" shows "that the quantity is not restricted to the exact number 
I* more or or amount specified, but that the seller is to be allowed a certain 
moderate and reasonable latitude in the performance " {e). And 
the case in favour of a mere estimate is stronger when the word 
" say " is added to " about " (/). The question in all these cases 
is this, Are the words words of contract, or mere words of esti- 
mate? 

The following rules were propounded in the American case of 
Brawley v. United States (y), which was approved in The Steel Co. 
of Scotland Y. Tancred Sf Co.(A):— • 

(1) The goods sold may be identified by surrounding circum- 

stances, as, e,g,, aU goods deposited in a certain ware- 
house, or to be shipped in a certain vessel, &c. In sucb 
cases the goods so identified are the subject-matter of 
the contract, and qualifying words are merely words of 
estimate, subject, however, to good faith on the part of 
the seller. 

(2) In default of such means of identification, the quantity 

named is material, subject (where there are qualifying 
words) to a reasonable latitude as regards quantity. 
(8) The qualifying words may in their turn be supplemented 
and governed by other stipulations or conditions, e,g.^ 
so much as the buyer may require (t), or the seller be 
able to furnish (A;), &c. 
The above principles are exemplified in the illustrations to 
sub-s. 4, post, p. 193. It may here be mentioned that when the 
seller contracts to supply such goods as he may make within a 
specified time, at current prices for each delivery, he does not 
primd facie contract to carry on his business for that time, but 
only to supply such goods, t/'he makes them (J). 
The rights Secondly y with regard to the rights and liability of the buyer. 

S^h^h^*^^ He may reject the goods, if less or more, or may accept them, t .«., 

(d) Tamvaeo v. Zucaa (1859), IE. (^) 6 Otto. 168. 

k £. 681, 692. (h) (1889), 26 Sc. L. B. 306. See 

{e) Benj. p. 699, and see per in H. L. (1890), 16 Ap. Ca. 126. 

Thesiger, L. J., in Iteuter y. Sala (i) See alao St^ Co, of SeotUtnd ▼. 

(1879), 4 C. P. D. at p. 244. Tancred, supra, 

(/) OwilUm y. Daniell (1835), 2 (k) Owillim y. DamOl, supra, 

CM. &B.61; IPConmllY, Murphy {l) Mamlyn ^ Co. v. JFood ^ Cb., 

(1878), L. E. 6 P. 0. 203. [1891] 2 Q.B.488; 60 L. J.O.B. 734. 
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retain them tmddr drcumstances showing a new implied contract S. 80 (l), (2). 

(within the meaning of s. 3) " to pay for them their value,^^ not — — — 

the stiptdated price, as such, as the old contract has gone (m). 

" When some of the goods have been delivered, and the vendee 

does not return them upon the failure of the vendor to perform 

his part of the contract, the latter may bring an action for the 

Tslne (not the stipulated price) of those goods " (n). Similarly, 

when the seller delivers in excess of the contract, his conduct 

amounts to a proposal of a new contract which the buyer may 

accept (o). The value to be paid is, of course, best determined 

by the contract rate. 

When the buyer, under sub-s. 2, accepts the part contracted 
iat out of an excessive delivery, he would be bound to pay for 
them also under s. 27. Sub-s. 2 further defines his rights under 
the offer of a new contract. 

When the buyer, having accepted the part delivered, has 
already paid for the full quantity of the goods, and the seller 
makes default in delivering the remainder, '*the buyer may 
rescind the contract for the deficiency, and recover the price paid 
for the quantity deficient ; for the parties in this case have, by 
their conduct, given an implied assent to a severance of the con- 
tract by the delivery .... and acceptance of a portion only of 
the goods sold. This is in its nature a total failure of considera- 
tion for part of the price paid" (p), under s. 54, infra, 

Illtjsthations [Delivery of short quantity]. S. 30 (1). 

1. A. agrees to sell to B. 100 bags of hops deliverable on or before 
January 1st. A., before that day, delivers twelve bags, and next day 
drnnanns payment. B. is not liable for the price of the twelve bsjg^, 
as he has me option to return them by January Ist, A. not having 
completed his delivery. Waddington v. Oliver (1806), 2 B. & P. N. E. 
61. 

2. A. agrees to sell B. 250 bushels of wheat by a certain date. A. 
delivers 130, which B. keeps after that date. B. must pay for them, as 
he has lost his option of return by acceptance. Oxendale v. Wetherell 
(1829), 9 B. & C. 386. 

Illxistkations [Delivery of excessive quantity]. S. 30 (2). 

1. B. orders of A. two dozen of port and two dozen of sherry. A. 
sends four dozen of each. B. returns three dozen of sherry, and all the 
port except one bottle. B. is liable to pay for only one dozen of sherry 
and one bottle of port. Hart v. MilU (1846), 15 M. & W. 85. 

2. B. orders of A. ten hogsheads of claret. A. sends fifteen. B. 
tests the wine, and rejects the whole. He is not liable to pay for it. 
Cunliffe v. Harrison (1851), 6 Ex. 903. 

(m) See alao Benj. p. 67. (o) Per Parke, B., in CimUfe v. 

(n) Per Bayley J., in Shipton v. Harrison (1851), 6 Ex. at p. 906. 
(1826), 5 B. & 0. at p. 388. {p) Benj. p. 398, quoting Dmmg 

T. Cbfrno^ (1849), 8 C. B. 640. 



192 SALE OF GOODS ACT, 1893. 

. 8. 80 (3). Kized with goods of a different description.— The rule laid 
down in the cases prior to the Act (y) was that, if there were 
risky trouble, or expense in the seyering of the goods contracted 
for from the other goods, the buyer might reject the whole. 
And ''risk" included the risk of an implied acceptance of all. 
The rule is now stated in the Act without limitation. 

In Imperial Bank y. Cowan {r) the bill of lading including 
other goods was specially indorsed so as to allow the buyer to 
take deliyeiy without trouble or expense, and it was held a good 
deliyery. In such a case the goods are presumably not ''mixed" 
with others. 

Illustrations. 

1. B. orders of A. a quantity of crockery. A. sends the crockeir 
packed in a crate with other china of a different pattern not ordered, 
though distinguishable therefrom, and includes the whole in one 
invoice, with prices attached. B. may refuse to accept any of the 
china. Levy v. Green (1857), 1 E. & E. 969. 

2. B. orders of A. a quantity of Buabon coals. A. delivers one lot 
of Buabon coals, and subseouently another lot of another coal, which 
he shoots in one heap with the rest. A. has made a bad delivery of the 
whole. NichoUon v. Bradfield Union (1866), L. K 1 Q. B. 620. 

8. SO (4). Subject to any usage of trade, &c.— S. 55, infra, provides, 
in addition to this sub-section, that any right, duty, or liabiliiy 
may be negatived or varied by express agreement, course of 
dealing, or usage of trade, '' if the usage of trade be such as to 
bind both parties." 

Usage of trade. — The incorporation of trade usages is made in 
contracts "upon the principle of presumption that . . . the 
parties did not mean to express the whole of the contract by 
which they intended to be bound, but a contract with reference 
to those known usages "(«). But the presumption would, of 
course, be rebutted if the usage were inconsistent with the terms 
of the contract (/). 

Moore Y. Campbell (u) is an instance of a trade usage controlling 
the quantity of the goods delivered. 

Special agreement. — ^By agreement the buyer may be boiind 
to accept less than the amount of the goods mentioned in the 
contract (d?), or an instalment of the goods ordered (y). The 

(q) Levy v. G^r^ (1869), 1 E. & (OSteph. onEv., b, 90(6) (Srded.). 

E. 969 ; Niehohm v. Bradfield Union See also notes to Wiggletworth v. 

(1866), L. R. 1 Q. B. 620 ; Bylandi Dallison, 1 Sm. L. C. (9th ed.) p. 569. 

V. Kreitman (1866), 19 0. B. N. S. («) (1864), 10 Ex. 323. 

361 ; Tarling v. O'Rwrdan (1878), {x) Graham v. Jaekton (1811), 14 

Xi. B. Ir. 2 C. L. 82. East, 498. 

(r) (1873), 29 L. T. N. S. 62. (y) s. 31 (1), pott, p. 194, and 

(a) Per Parke, B., in. Button v. Brandt v. Laurence (1876), 1 Q. B. 

Warren (1836), 1 H. & W. at p. 475. D. 344. 
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contract, in fact, may, by agreement, be divisible in performance. B. 30 (4). 
So also be may be bound by agreement to accept a quantity of 
goods within certain limits, as where *'more or less" of goods 
are ordered. See on this, notes to sub-s. 1, ante, p. 190. 

Course of dealing.— This, when not yaried by the terms of 
{he oontraot, would be evidence of the fact of agreement. 

Illxtstrations. 

1. A. agrees to sell and deliver to B. from a particular warehouse 
fifty tons of hemp. A. tenders to B. two delivery orders for ** about " 
thirtv and twenty tons respectively. There is a usage of trade for 
warehousemen to accept delivery orders only in this form, as freeing 
them from responsibilify for the exact quantity. A. has made a good 
tender. Per Cur. in Moore v. Campbell (1854), 10 Ex. 323. 

2. A. agrees by two contracts to sell to d, two amounts of 4,500 
(juarters of oats, more or less, shipment to be by steamer or steamers 
during February, and payment to be made in cash in exchange for 
shipping documents. A. ships in the W. in time 4,51 1 quarters to 
answer the first contract, and 1,139 quarters to answer the second. He 
also ships in the C, but out of time, the balance of the second contract. 
B. must accept the 1,139 Quarters of the second contract, although the 
balance was out of time, the contract being divisible by reason of the 
words *^ steamer or steamers." Brandt v. Lawrence (1876), 1 Q. B. D. 
344(2]. 

3. A. agrees to sell to B. 300 tons of Campeachy logwood of real 
merchantable quaUty, such as may be determined to be otherwise, to be 
rejected. Sixteen tons of the delivery are not Campeachy logwood. 
B. must accept and pay for the balance of 284 tons, the contract being 
by express agreement divisible. Graham v. Jackson (1811), 14 East, 
498. 

4. A. agrees to sell to B. about 300 quarters, more or less, of 
foreign rye. B. pays for 300 quarters. A. ships 345 quarters, and 
insist upon B. accepting that amoimt. B. may repudiate the contract 
and recover the pnoe paid, as A.*s tender was (though some latitude 
was allowed by agreement) excessive. Crosa v. Eglin (1831), 2 B. & 
Ad. 106. 

5. A. agrees to sell to B. all the naphtha he may make during two 
years — " say, from 1,000 to 1,200 gallons a month." During ten 
months, A. delivers only 3,000 caUons, being all that he actually made. 
A. is not liable to B. for non-delivery of the excess of 7,000 gallons, 
as A. never undertook to sell more than he produced. Gwillim v. 
JDanidl (1835), 2 C. M. & E. 61 (a). 

6. A. agrees to sell B. all the combing skin which he may pull 
within a certain period, *' say not less than 100 packs." A. must 
deliver to B. not less than 100 packs, as a minimum quantity was 
expressly provided for. Leeming v. Suaith (1851), 16 Q. B, 275. 

7. A. agrees to sell to B. a specific heap of iron then lying in A.*s 
yard, and erroneously estimated by both to contain about 150 tons. 
It in feujt contains forty-four. A. delivers all the iron. A. has 
performed his contract, having delivered the specific heap contracted 
for. McLay v. Ferry (1881), 44 L. T. N. S. 152. 



{z) As explained in RetUer v. 8ala stand on ihefacit, 

(1879), 4 C. P. D. at p. 260. The case, (a) Followed in JT Cimfi#^ v. Uurphy 

howe?€r, is a difBoolt one to imder- (1873), L. E. 5 P. C. 203. 

o« O 



194 SALE OF GOODS ACT, 1893. 

S. 30 (i), 8. A. agrees to sell to B. the cargo of the P. consisting of about 1,300 
quarters of com, " the quantity to be taken from the oill of lading." 

A. sends B. the bill of lading showing 1,667 quarters with an invoice 
stating the price as calculated from the quantity stated in the bill, and 

B. pays therefor. The quantity actually delivered was 1,614 quarters. 
B. cannot recover the price paid by him for the deficit, as both parties 
agreed to take the quantity from the bill of lading. Covas y. Bingham 
(1853), 2 E. & B. 836. 

^•^^^^^^ 31. — (1.) Unless otherwise agreed, the buyer of 
goods is not bound to accept delivery thereof by 
instalments. 

(2.) Where there is a contract for the sale of 
goods to be delivered by stated instalments, which 
are to be separately paid for, and the seller makes 
defective deliveries in respect of one or more instal- 
ments, or the buyer neglects or refuses to take 
delivery of or pay for one or more instalments, it 
is a question in each case, depending on the terms 
of the contract and the circumstances of the case, 
whether the breach of contract is a repudiation of 
the whole contract or whether it is a severable 
breach giving rise to a claim for compensation, but 
not to a right to treat the whole contract as repu- 
diated. 

S. 31 (1). This sub-flection, in effect, declares that a contract of sale is, 
primd facie f an entire contract, t. e., not divisible in perform- 
ance. It is really a re-statement of s. 30 (1), as modified by 
s. 30 (4), ante, p. 188. 

If the buyer accepts an instalment, an implied contract to pay 
its value arises under ss. 30 (1) and (3), ante^ p. 191. 

Parke, J., gives the following statement of the rule (ft) : 
" "Where there is an entire contract to deliver a large quantity 
of goods, consisting of distinct parcels, within a specified time, 
and the seller delivers part, he cannot, before the expiration of 
that time, bring an action to recover the price of that part 
delivered, because the purchaser may, if the vendor fail to complete 
his contract, return the part delivered. But if he retain the part 
delivered after the seller has failed in performing his contract, 

(h) OxmdaU v. WethereU (1829), 9 B. & 0. at p. 887 ; Champion v. Skari 
(1807), 1 Camp. 63. 
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the latter may recover the value of the goods which, he has so S. 31 (l). 
deliTered".(c). 

The general rule of law (now adopted by the Act) was that a 
contract for the sale of several things at tlie same time, or other- 
wise, as one transaction, is, pritndfaciey an entire contract for the 
whole of the goods, though separate prices may be fixed (d)y and 
though some of the goods are future goods («). And the making 
by the parties of a single memorandum embodying all the sales 
is a relevant fact to prove entirety (/). 

ITnleBS otherwise agreed. — A different intention may be 
proved, as, e. g,j when, from the nature of the case, the whole 
quantity cannot be delivered at or about the same time, and 
when the quantities first delivered are actually consumed before 
the expiration of the period limited for complete delivery (y). 

In auction sales the presumption ia reversed (h) ; but there, 
too, the purchase of several lots may be proved to be entire (t). 

Illustrations. 

1. A. agrees to sell to B. twenty-five tons of pepper, more or less, 
of October — November shipment, per sailing vessel or vessels, the 
name of the vessel or vessels, marks and particulars, to be delivered 
within sixtv days of the bill of lading. A. declares, within the sixty 
days, twenty-five tons of pepper shipped in the B., of which five tons 
were shipped in December. B, is not bound to take the twenty tons 
shipped in time, as the provision, that shipment could be made ** by 
vessel or vessels," merely allowed A. to ship twenty-five tons by 
different vessels, if he pleased, and did not also render the contract 
divisible as regards performance. Renter v. Sala (1879), 4 0. P. D. 
239(A). 

2. A. agrees to sell B. one hundred bags of hops, deliverable by a 
certain date. A. delivers an instalment of twelve bags, and then 
demands the price of them. B. is not bound to accept the twelve 
hags, nor pay for them, unless he retains them after the appointed 
date. If he so retains them [l\ he must pay their value. Waddington 
V. Oliver (1806), 2 B. & P. N. K. 61. 

To be delivered by stated instalments. — ^This sub-section is S. 31 (2). 
based upon the law laid down in Mersey Steel and Iron Co, v. 
Naylor{m), and says, in effect, that it is a question of fact whether 

(e) Quoted in CoU Int. Co, of New Co, iupray at p. 138. 
Zealand v. Adelaide Mar. Ins. Co. (h) See a. 68 (1). 

(1886), 12 Ap. Ca. at pp. 138, 139. (•) Di/kee v. Slake (1838), 4 B. N. 

(rf) Baldey V. Parker (1823), 2 B. 0. 468. 
k C. 87. (k) Cf . with this case Brandt v. 

{e) 8eoU v. JBaetem Counties By. Laurence (1876), 1 Q. B. D. 344, a 

Co. (1843), 12 M. & W. 33. ease very difficult to understand. 

(/) Bigg v. JFhisking (1863), 14 (/) Oxendale v. WethereU (1829), 

C. B. 195. 9 B. & 0. 386. 

ig) Per Our. in Col. Ins. Co. of (m) (1884), 9 Ap. Oa. 434. 
Smf ZmUmd v. Adelaide Mar. Ins. 

o2 
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8. 31 (2). a partial breach of a divisible contract is a discharge to the 
"^ other party if he chooses to accept it, or whether he is bound 

to seek compensation only under ss. 49 and 50. 

The ** neglect or refusal ** may be looked upon in two aspects, 
viz., as the non-fulfilment of a condition (n), under ss. 1 (2) or 
10 (1), which can only be when, as Lord Blackburn says in the 
above case(o), ** the whole [quantity], and no less, is of the essence 
of it," as in Honck v. Muller {p)\ or as evidence of an inten- 
tion no longer to be bound by the contract, whether or not the 
particular breach is of an essential stipulation or condition. In 
both cases, the other party may treat the neglect or refusal as 
a wrongful repudiation ; but otherwise, these two aspects are 
distinct (y). 

In the determination of the above question, no distinction is to 
be made between contracts wholly imperformed and partly per- 
formed (r). In every case ** you must look at the circumstances 
of the case in order to see whether the one party to the contract 
is relieved from its future performance by the conduct of the 
other; you must examine what that conduct is, so as to see 
whether it amounts to a renimciation, to an absolute refusal to 
perform the contract, such as would amount to a rescission if he 
had the power to rescind, and whether the other party may accept 
it as a reason for not performing his part " («). And the other 
party may or may not accept the renunciation : the refusal, in 
fact, ** must be treated and acted upon as such by the party to 
whom the promise was made ; for if he afterwards continues to 
urge or demand compliance with the contract, it is plain that 
he does not imderstand it to be at an end " (0* 

If the party entitled to do so accept the repudiation, he may 
recover the value of the goods actually delivered, as by an implied 
contract under s. 3, supra (w). 

Defective deliveries. — ^These words should not, it is conceived, 
be limited only to short deliveries; but should also include 
default in delivery. 

Terms of the contract. — Thus, e.^., a certain delay may be 
provided for by the contract in specified contingencies {x). 

(n) Per Lord Selbome, Mersey Steel and per Lord Bramwell in H. L. 
and Iron Co. v. Naylor (1884), 9 Ap. (*) Per Lord Selbome, ibid, pp. 438, 

Oa. at p. 439. 439. 

(o) At p. 444. (0 Benj . p. 548, quoted in Gueret t. 

\p) (1881), 7 Q. B. D. 92. u4M<«o«y(1893),62L.J.Q.B.atp.638. 

{q) See the judgments of Lords (u) BarthohmewY,Mar]cu;ie]i(\^^^)^ 

Selbome and Blackbum in Mersey 15 G. B. N. S. 710. 
Steel and Iron Co. v. Naylor, supra, {x) De Oleaga v. West CumberUmdy 

(r) Per Our. S. C, 9 Q. B. D. 648 ; #c?. Co. (1879), 4 Q. B. D. 472. 



k 



PERFORMANCE OF THE CONTRACT. 197 

drcuinstaiices of the case — e.g., long delay, or notice of S. 31 (2). 
inaolyency, and omission by the buyer to tender cash (y), may be " 
evidence of an intention to repudiate the contract. A notice of 
insolvency was defined in In re Phwnix Bessemer Steel Co, (2), as 
a notice " of inability to pay, avowed either in act or word." 

Illustrations. 

1. A. & Co. agree to sell to B. & Co. 6,000 tons of steel, deliverable 
1,000 tons monthly, payment within three days of receipt of shipping 
documents. A. & Co. m the first month make a short delivery, and 
another in the early part of the second month. A petition is then 
presented to wind up A. & Co. B. & Co. then, on the erroneous 
advice of their solicitor that A. & Co. could not give B. & Co. a dis- 
charge, decline, pending the petition, to pay A. & Co. for instalments 
already delivered except under sanction of the Court. The price of 
steel was then higher than the contract price. A. & Co. then repudiate 
the contract. A. & Co. are liable for damages for non-delivery of the 
remaining instalments, as B. & Co.*s refusal was, under the circum- 
stances, no refusal to be bound by the contract; but only a declaration 
of their embarrassment. Mersey Steel and Iron Co. v. Naylor (1884), 
9 Ap. Ca. 434. 

2. A. agrees to sell to B., by specified instalments during certain 
months, a quantity of straw, payment to be made on each delivery. 
After several instalments have been delivered and paid for, B. expressly 
refuses to pay for the next instalment, and insists upon keeping the 
price of an instalment in hand. A. may repudiate the contract, as B.*s 
refusal showed an intention no longer to be bound thereby. Withers 
V. Reynolds (1831), 2 B. & Ad. 882. 

3. A. agrees to sell to B. 250 tons of iron in two instalments, pay- 
ment to be made in cash fourteen days after each delivery. The first 
instalment is much delayed, but is ultimately delivered, but B. refuses 
to pay for it, claiming to set off his loss on A.'s breach of contract, but 
at the same time demands delivery of the remaining 125 tons. The 
market is rising. B.'s refusal to pay for the first 125 tons is, under 
the circumstances, no refusal to be bound by the contract, and A. is 
hable to deliver the remaining 125 tons. Freeth v. Burr (1874), L. R. 9 

C. P. 208. 

4. A. & Co. agree to sell to B. & Co. a quantity of iron by monthly 
instalments, to be paid for by bills for each instalment. Several in- 
stalments are delivered, and then B. & Co., being short of working 
capital, but not insolvent, call their creditors together and ask for an 
extension of credit, which is refused by the creditors. A. & Co. then 
refuse to make any more deliveries except for cash, and B. & Co. then 
repudiate the contract. B. & Co. are entitled to i*epudiate the contract 
on A. & Co.*s express refusal to abide by its terms, as B. & Co., under 
the circumstances, had not made a declaration of insolvency justifying 
A. & Co. in demanding cash. In re Phoenix Bessemer Co. (1876), 4 Ch. 

D. 108. 

5. A. agrees to sell B. as many colliery screenings as he may 
require, and B. agrees to manufacture thereout ** duff coal " and 
** nuts," and to resell the same to A., the agreement to continue six 
years. Disputes arise as to the performance of the contract on both 
sides, and JB. stops his works, saying he will not go on imtil A. 

(y) Bx parte SiapUton (1879), 10 (z) (1876), 4 Ch. D. 108, per 

COi. D. 686; Ex parte Chalmers (1873), Bramwell, L.J., at p. 122. 
8 C9i. 289. 
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S. 81 (2). properly performs his contract, and the dispute is settled. B. has 
- not refused to be bound by the contract, but merely requires the 

ascertainment of his and A.*s mutual rights. Gueret y. Audouy (1893), 
62 L. J. Q. B. 633. 

6. A. agrees to sell B. 200 tons of iron deliverable by April 1st. 
Before that date B. becomes insolvent, and informs A. of the fact, but 
docs not tender cash for the goods. In May, iron having risen in 

Srice, B. demands delivery. A. may repudiate the contract, as B.'s 
efault was, under the circumstances, an offer to rescind which A. 
may accept. Morgan v. Bain (1874), L. E. 10 0. P. 15. 



DeHveryto 32.— (1.) Where, in pursuance of a contract of 
sale, the seller is authorized or required to send the 
goods to the buyer, delivery of the goods to a 
carrier, whether named by the buyer or not, for the 
purpose of transmission to the buyer is prima facie 
deemed to be a delivery of the goods to the buyer. 
(2.) Unless otherwise authorized by the buyer, 
the seller must make such contract with the carrier 
on behalf of the buyer as may be reasonable having 
regard to the nature of the goods and the other 
circumstances of the case. If the seller omit so to 
do, and the goods are lost or damaged in course of 
transit, the buyer may decline to treat the delivery 
to the carrier as a delivery to himself, or may hold 
the seller responsible in damages. 

(3.) Unless otherwise agreed, where goods are 
sent by the seller to the buyer by a route involving 
sea transit, under circumstances in which it is usual 
to insure, the seller must give such notice to the 
buyer as may enable him to insure them during 
their sea transit, and, if the seller fails to do so, the 
goods shall be deemed to be at his risk during such 
sea transit. 

S. 32 (1). The delivery to a carrier is also prxmd facie an appropriation 

of the goods under s. IS, rule 5 (2), ante^ p. 129 ; but does not 
constitute an ** acceptance " under s. 4 (3), see ante, pp. 30, 35. 

The goods. — ^The goods contracted for, Le,, answering to the 
contract (a). 

{a) Per Parke, B., in Wait r. Baker (1848), 2 Ex. 1. 
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Seller is anfhorized .... to send the goods. — Under this S. 82 (i). 
sub-section the seller may be either ** authorized," i.e., apparently 
independently of the terms of the contract, or '' required," i.e., 
by such terms, under s. 29 (1), to deliver the goods to a carrier. 
The rule on the subject is thus stated by Mr. Benjamin (b) : — 
" When the seller is boimd to send the goods to the buyer, the 
role is well established .... that delivery to a common carrier, 
d fortiori, to one specially designated by the buyer [* whether 
named by the buyer or not *] is a delivery to the buyer himself ; 
the carrier being, in contemplation of law in such cttses, the 
bailee of the person to whom, not by whom, the goods are sent ; 
the latter when employing the carrier being regarded as the 
agent of the former for that piirpose." 

It has never been directly decided whether a delivery to a 
carrier abroad on behalf of a buyer in this country is a good 
delivery. The point was touched upon in argument, but not 
decided, in Broum v. Hodgson (c), and Grove, J., in Pointin v. 
Porrier (rf), expressed a doubt whether such was a good delivery. 
The question would appear to depend upon whether the buyer, 
expressly or impliedly, assumed the risk, or whether from the 
facts of the case the seller must be taken to have agreed to take 
it upon himself («). 

ThiQ rule in this sub-section applies although the carrier after- 
wards tortiously refuse delivery to the buyer (/). 

In pursuance of a contract of sale. — ».«., in performance of 
the seller's duty to deliver. Thus, delivery to a carrier under a 
contract of '^ sale or return,'* or similar terms, would be no delivery 
to the consignee {g). 

Primd facie. — But the seller may, under s. 19, ante, p. 136, 
control the effect of the delivery to the carrier, as, e.g., by 
taking the bill of lading to his own, or some third person's 
order (A). "The delivery of goods contracted for on board a 
ship, when a bill of lading is taken, is not a delivery to the 
buyer, but to the captain as bailee to deliver to the person 
indicated by the bill of lading, and this may apply equally when 
the ship is the ship of the vendee " (i). 

(h) pp. 164, 702, qaotmg Lawea v. Q. B. 322. 

^eeh (1799), 8 T. R. 830 ; Lunhp v. (/) Oroning v. Mmdham (1816), 6 

Lambert (1839), 6 C. & F. 600; and H. & S. 189. 

other cases. {(f) Swain y. Shepherd (1832), 1 M. 

(e) (1809), 2 Camp. 36. & B. 223. See b. 18, Bule 4. 

(<0 (1886), 49 J. P. 199. (A) SeeBenj.p.369,andcafleecited. 

(e) See on this per Cor. in Calcutta, {%) Per Cleasby, B., in Oabarron y. 

ie. Co. y. Ik Mattoe (1863), 32 L. J. Ereeft (1875), L. B. 10 Ex. at p. 285. 
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S. 82 (1). So also there is no deliveiy to the buyer '^ if the seller diotdd 
sell goods undertaking to make delivery himself at a distant 
place (i.e.y *the place other than that where they are when 
sold ' under s. 33), thus assuming the risks of carriage." In 
that case '* the carrier is the seller's agent " (j)^ and there is no 
delivery to the buyer. 

In the same way, delivery to a carrier^may be sufficient, so far 
as the seller's obligation to deliver is concerned, and yet, by 
agreement, the latter may, with respect to payment of the price, 
take the risk of the goods arriving, either at all(^) or in a 
merchantable condition (/). 

Illustrations. 

1. B. orders goods of A. to be dispatched to him in London. A. 
delivers the goods at a common wagon oflSce. A. then requests pay- 
ment of the goods. B. refuses to pay until the goods arrive in London. 
B. is liable for the price of the goods on their dispatch. Per Cur. in 
Dution V. Solomomon (1803), 3 B. & P. p. 582. 

2. A., in Staffordshire, agrees to sell iron to B. and deliver it at 
Liverpool. A. has delivered the iron when it arrives at Liverpool, and 
not when he consigns it to a carrier. See Bull v. Rohiaon (1854), 10 
Ex. 342. 

S. 32 (2). The seller must make such contract with the carrier, &c. — 
This sub-section is based upon Clarke v. Hutchins (m), Coihay v. 
Tute (n), and Buckman v. Levi (o). 

Unless otherwise authorized. — See s. 55. The seller must 
duly follow any instructions of the buyer as to the mode of dis- 
patch, otherwise the delivery will be ineffectual, and the seller 
not have performed his contract (p). 

In the absence of such *^ other authorization," the rule is that 
** the seller is bound, when delivering to a carrier, to take the 
usual precautions for ensuring the safe delivery to the buyer " (y). 
In such a case the seller ** has an implied authority, and it is his 
duty to do whatever is necessary to secure the responsibility of 
the carriers for the safe delivery of the goods, and to put them in 

{/) Benj. p. 702, quoting Bunlop (;0»Mi^ftiii^^, the goods did not answer 

V. Lambert (1839), 6 G. & F. 600. the contract under s. 14 (2), tupra^ 

See alflo Calcutta Co. v. Be liattos i.e., were not '*the g^oods" under 

(1863), 32 L. J. Q. B. 322, and a this section, 

late American case of M'NeaX v. (m) (1811), 14 East, 475. 

Braun, 26 American St. R. 441. (n) (1811), 3 Gamp. 129. 

(it) Calcutta, ^e. Co. v. Be Mattoa (o) (1813), 3 Gamp. 414. 

(1863), supra. (p) miockY.BeddeUin(lS2S)y'DtaDB, 

(I) Beer v. JFalker (1877), 26 W. & LL 6 ; Mills v. Lynch, 26 N. T. 

B. 880, which, however, may also (Sup. Gt.) 42. 

be explained as a case where, on {q) Benj. p. 703. 
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such a course of conveyance as that, in case of a loss, the defen- S. 32 (2). 
dant might have his indemnity against the carriers " (r). 

This sub-section in fact deals with the implied authority and 
duty of the seller, in the absence of any express authority. 

If the seller omit. — ^In that case the buyer may <' decline to 
treat the delivery as a delivery to himself," or may waive the 
informality of the delivery, and treat the seller's breach as a 
breach of contract, under s. 51 (1). He may also by negligence 
be precluded, on the groimd of estoppel or waiver (preserved by 
B. 61 (2)), from saying that the delivery was bad(«). 

Illxtstbations. 

1. B. orders a machine of A., to be sent by any conveyance which 
would reach Bristol, A. to inform B. when it was sent off. A. de- 
livers the machine to a carrier, who gives A. a receipt showing that 
the machine would go by the 0. ship. A. duly informs B. of this. 
The carrier, however (the 0. beinj^ full), aocordmg to custom, sends 
the machine by the D., and it arrives and remains at Bristol. B. for 
eighteen months never informs A. that the machine never arrived by 
the G. A. (having duly followed B.'s instructions) has made a good 
delivery ; and, even if he were negligent in saying the goods went by 
the C, yet B., because of his negligent delay, cannot treat the delivery 
as bad. Cooke v. Ludl(m (1806), 2 B. & P. N. E. 119. 

2. B. orders goods of A. to be sent by sea. A. delivers the goods, 
of the value of 51Z., to C, a carrier, who had notoriously published a 
notice that he would not be liable for the loss of goods above the value 
of 5/., unless entered and paid for as such. A. does not enter or pay 
for them accordingly. The goods are lost. B. is not bound to pay for 
them. Clarke v. Huichins (1811), 14 East, 475. 

3. B. orders a nimiber of chairs of A. to be sent by sea, A. delivers 
the chairs at a wharf to a person who is not known to be the carrier's 
agent, nor does he book the chairs or take a receipt therefor. The 
chairs are lost. B. may treat the delivery as defective, and is not 
liable to A. for the pnce of the chairs. Buckman v. Levi (1813), 3 
Camp. 414. 

4. B. gives an order to A. for *' more goods " to be sent by coach. 
A. delivers, without paying a special insurance on excess value, as 
required by the carrier. It is unusual to insure. A. can recover the 
pnce of the goods, unless B. shows that A. was in the habit of insuring 
m similar cases. Cothay v. Txite (1811), 3 Camp. 129. 

Ooods are sent .... by a route involving sea transit.-— This 8. 82 (3). 
rule is adopted from the Scotch law. The authorities are set out 
in the note (t). 

33. Where the seller of goods agrees to deliver Risk where 
them at his own risk at a place other than that S^^at 

distant place. 

(r) Per Lord Ellenboroagh, in (Q Bell on Sale, p. 89 ; Brown on 

ClarieT.JECutehins {lSll),l4East,i76. Sale, s. 526; 1 BeU, Prin. s. 118. 

(«) Cooke V. Zudiow (1806), 2 B. & Caaee are stated in 1 Bell, Uhusbt. 

P.N. B. 119. pp. no etaeq. 
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S-8S' where they are when sold, the buyer must, never- 
theless, unless otherwise agreed, take any risk of 
deterioration in the goods necessarily incident to 
the course of transit. 

This section adopts the rule stated in Bull y. Robison{u)y 
where, however, it was applied to goods ordered from a distant 
place. The same principle is now applied to all cases where a 
transit is necessary. 

The "risk" which the buyer is to undertake is that of neces- 
sary '* deterioration." Other risks, such as loss or unusual 
deterioration (a:), &c., would be regulated by express agreement, 
or according to the ownership of the goods, under ss. 20 and 32 (1). 
This section is also expressly limited to cases where the risk would 
otherwise be the seller's, as in Bull v. Eobison, where he agreed 
to deliver the goods at their destination. If he performed his 
contract by delivery to a carrier, this being primd facte an appro- 
priation of the goods under s. 18, Rule 5 (2), the further risk, 
whether of necessary deterioration or not, would fall on the huyer, 
unless the facts show, as in Beer v. Walker (y), that the seller 
did not perform the condition of his contract , unless the goods were 
able to stand the contemplated journey, «. «., if they were unable 
to arrive in a merchantable condition. Such a case falls under 
8. 14 (2), where it is quoted in illustration, an/e, p. 97, but may 
also be an instance of a contract subject to an implied condition 
subsequent imder s. 1 (2), enabling the buyer to revest the property 
in the seller, the latter having otherwise performed his contract 
by delivery to a carrier under s. 32 (1). 

Illxisteation. 

A., a manufacturer in Staffordshire, agrees to sell to B. a quantity of 
hoop iron and to deliver it at Liverpool in the winter. A. delivers 
gooa merchantable iron to the carrier, but the iron was necessarily 
rusted and unmerchantable on arrival. A. has mjuie a good dehvery, 
as the deterioration of the goods was the necessary result of the 
transit to B., and B. must accept and pay for the goods. Bull v. 
RoUaon (1854), 10 Ex. 342. 

Buyer's right 34. — (1.) Where goods are delivered to the 

ihe^^SS!"^ buyer, which he has not previously examined, he 

is not deemed to have accepted them unless and 

(m) (1854), 10 Ex. 342. Chemical Manure Co, (1873), 11 0. of 

(x) Per Alderson, B., in BuU r. S. Gas. (3rd ser.) 906. 
Bobieofiy iupra; Walker v. LangdaUU (y) (1877), 26 W. R. 880. 
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until he has had a reasonable opportunity of exa- S-^- 
mining them for the purpose of ascertaining whether 
they are in conformity with the contract. 

(2.) Unless otherwise agreed, when the seller 
tenders delivery of goods to the buyer, he is bound, 
on request, to afford the buyer a reasonable oppor- 
tunity of examining the goods for the purpose of 
ascertaining whether they are in conformity with 
the contract. 

Which he has not previously examined. — ^The effect of exami- 8. 84 (1). 
nation is stated in s. 14 (2). The buyer may, of course, waive 
examination, under s. 11 (1) (a), as where he deals with the 
goods (z). But examination would not defeat his rights if the 
defect is latent : see ss. 14 (2), 15 (2) (c). 

** The buyer is entitled before acceptance to a fair opportimity 
of examining the goods, so as to see if they correspond with the 
contract In a word, as delivery and acceptance are con- 
current conditions, it is enough to say that the vendee's duty of 
acceptance depends altogether upon the sufficiency or insufficiency 
of the delivery offered by the vendor " (o). 

" [A buyer] cannot be said to accept that he knows nothing of, 
otherwise it would make him the acceptor of whatever the vendor 
chose to send him ; whereas he has a right to see whether in his 
judgment the goods sent correspond with the order " {b). 

8ub-ss. 1 and 2 state the law as applying to substantially the S. 34 (1), (2). 
same state of facts, but sub-s. 1 states the rule from the point 
of view of the buyer's liability, and sub-s. 2 from that of the 
seller's on the buyer's request. In sub-s. 1 the act of delivery 
has been completed by the seller, and the question is whether 
the buyer also is to be bound thereby ; in sub-s. 2 the act of 
deliTeiy is incomplete, and amounts only to a tender, and the 
question is whether that tender is good. 

The rules contained in this section are enunciated in a different 
way in 8. 15 (2) (b), in cases of sales by sample. 

A reasonable opportunity. — ^The seller is bound to afford the 
buyer '' a reasonable " opportunity of inspection. But the request 



(«) Per Cockboin, O.J., in [CtuiU {b) Per Alderson, B., in Sunt r. 
v. Sworder (1861), 30 L. J. Ex. 310. Meeht (1863), 8 Ex. 814. 
(«) Benj. pp. 709, 710. 
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S. 34 (1). therefor must be made " at a proper and convenient time " (c). 
And the opportunity afforded must be at the place, expressly or 
by implication, appointed for inspection (d). And this place is 
primd facie the place of delivery (c?). But -when the goods con- 
tain a latent defect not discernible by an ordinary inspection at 
the place of delivery, the buyer may reject at the first place and 
time that he is enabled to make a real inspection {e). 

Brett, J., says, in Heilhutt v. Hickson {e) ; " If the time of in- 
spection, as agreed on, be subsequent to the time agreed for the 
delivery of the goods, or if the place of inspection, as agreed 
upon, be different from the place of delivery, the purchaser may, 
upon inspection at such time and place, if the goods be not equal 
to the sample, return them then and there on the hands of the 
seller." The judgment of the same learned judge in Orimoklby 
V. Wells (/) is to the same effect. 

Illxtsteations. 

1. A. agrees to sell B. two parcels of wheat. B. caUs at A.'s pre- 
mises to examine the bulk, and sees the bulk of one parcel, but is 
refused inspection of the other. B. has not accepted the wheat, and 
may repudiate the contract as to both parcels. Lorymer v. Smith 
(1822), 1 B. & C. 1. 

2. A. agrees to sell to B. by sample twenty-five quarters of barley, 
deliverable at T. station where inspection is possible. B. resells the 
barley to C. at S. B.'s opportunity of inspection arises at T. station, 
and not on delivery at S., as delivery was not contemplated there. 
Perkins v. Bell (1892). 62 L. J. Q. B. 91. 

3. A. agrees to sell B. by sample four quarters of tares, deHverable 
into B.'s carts, to be taken to B.'s bam. B.'s opportunity of inspec^on 
is here not the place of delivery, the place of mspection contemplated 
being B.'s bam. Grimoldbv v. WelU (1875). L. E. 10 C. P. 391. 

4. A. agrees to sell to B. bv sample 30,000 pairs of shoes for the use 
of the French army, deliverable at a wharf in London, to be inspected 
and quality approved before shipment. B. inspects and approves, and 
pays for the shoes, which are then forwarded to L. in France. The shoes 
and also the sample contain a latent defect of manufacture not dis- 
coverable except by cutting them open, which is done at L. B. has no 
reasonable opportunity of inspecting the shoes in London, as that 
inspection was nugatory by the acts of A., and his real opportunity 
does not arise except at L., which place was impliedly substituted 
as the place of inspection. EeilbuU v. Hickson (1872), L. R. 7 C. P. 
438. 

S. 84 (2). 5. A. agrees to sell to B. a quantity of hats which B. has not pre- 

viously seen. A. sends the hats in closed casks to a wharf, giving notice 
to B. that the hats are in the casks, and that they would be delivered 
on payment. A.'s agent refuses to allow B. to examine the casks. 

(e) Lorymer v. Smith (1822), 1 B. {e) EeilhuU v. Hickson (1872), L. 

& 0. 1. R. 7 0. P. 438. 

(rf) Ferkins v. Bell (1892), 62 L. J. (/) (1876), L. R. 10 C. P. 891. 

Q. B. 91. 
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A. cannot recover the value of the hats from B., or damages for non- S. 34 (2). 

acceptance, as his own tender was defective. Isherwood v. WhUmore 

(1843), 11 M. & W. 347. 

6. A. sells to B. by auction by the yard a quantity of goods to be 
paid for before delivery. The goods are open to inspection before the 
sale. B. claims to inspect and measure the goods before payment, 
and, this not being allowed, refuses to accept and pay for them. B. is 
liaUe for non-acceptance of the goods, as by the contract A. was not 
bound to allow inspection to B. before payment. Fettitt v. Mitchell 
(1842), 4 M. & G. 819. 

35. The buyer is deemed to have accepted the Acceptance. 
goods when he intimates to the seller that he has 
accepted them, or when the goods have been deli- 
vered to him, and he does any act in relation to 
them which is inconsistent with the ownership of 
the seller, or when after the lapse of a reasonable 
time, he retains the goods without intimating to the 
seller that he has rejected them. 

Acceptance within this section takes place by — S. 35. 

(1.) Intimation of acceptance : 
(2.) Acts of ownership : 
(3.) Undue detention without notice of rejection. 

It will be seen that many of the cases which show that a buyer 
has accepted the goods tendered to him in performance of the con- 
tract, and thus become owner, are also authorities to show that 
the buyer has accepted the goods within the meaning of s. 4 (3). 
But the distinction pointed out in the notes to that section must 
be borne in mind, viz., that some acts may constitute an acceptance 
within the meaning of s. 4 (3), without at the same time being 
an acceptance under this section. 

"When goods are sent to the buyer in performance of the 
yendor^s contract, the buyer is not precluded from objecting to 
them by merely receiving them, for receipt is one thing, and 
acceptance another. But receipt will become acceptance if the 
right of rejection is not exercised within a reasonable time ; or if 
any act be done by the buyer which he would have no right to 
do unless he were owner of the goods " (^). 

And so the parties may agree upon a certain test as conclusive, 
and this would modify the buyer's rights under this section (A). 
See s. 55. 

(^) Benj. p. 711. 23 So. L. R. 626 ; Mackai/ v. Diek 

(A) £radley # Co. v. DoUar (1886), (1881), 6 Ap. Ca. 251. 
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S. 85. When goods are sent on sale or return, or on approval (see 

8. 18 (4)), the same acts that show an assent to a sale also show 
an acceptance, i.e., an '^ adoption of the transaction " within that 
section (t). 

Act inconsistent — Breaking bulk is not necessarily such an 
aot(;^). 

A reaionable time. — This is a question of fact under s. 56. 

The time may also be expressly laid down in the contract, as 
in Sharp v. Great Western Railway Co, (/), where a certain time 
of trial was provided for ; and this even though the defect was 
latent (/) : or it may be implied by custom under s. 55 (m). 

In determining what is a reasonable time for the rejection of 
goods, or whether any act done is inconsistent with the seller's 
ownership, regard shall be had to the seller's conduct in allowing 
a further trial or o&orwise (n). 

Illustrations. 

1. B. selects from A.'s flock forty-five couples of ewes and lambs, 
and directs A. to send them to a field of his at W. B., before seeing 
them, orders his servant to take them to M., where B. counts them, 
and says **all right." Whether or not B. had accepted the sheep 
prior to delivery, there is evidence (as he had previously selected them) 
that B.'s saying ** all right '' meant an express intimation of acceptance. 
Saunders v. Topp (1849), 4 Ex. 390. 

2. A. agrees to sell to B. by sample some rice. On delivery B. 
draws fresh samples which prove inferior to the sample by which he 
bought, and then attempts to sell the lot by auction. B. has done an 
act mconsistent with A. s ownership after knowing his right of rejec- 
tion, and has consequently accepted, and must pay for, the rice. 
Parker v. Palmer (1821), 4 B. & A. 387 (o). 

3. A. agrees to sell to B. a quantity of seed to be harvested and 
thrashed by A., and delivered to B. A. delivers the seed, which B. 
says is out of condition, and refuses to take it. B. then spreads out 
the seed, claiming to be doing so by authority of A., which A. denies. 
B. has accepted the seed, if he spread it out as an owner dealing with 
his own, but not if he be acting under A.'s authoritv, or merely to 
preserve it on A.'s behalf, if perishable. Parker v. WaUis (1855), 5 
E. & B. 21. 

4. A. agrees to sell B. twenty-five sacks of flour. On delivery he 
uses half a sack, and then says that the flour was not according to 
contract ; nevertheless, he uses two more sacks, and sells one. %.'s 
acts are inconsistent with A.'s ownership, and he has accepted all the 
flour. Eamor v. Groves (1855), 15 0. B. 667 (p). 

(t) Benj. p. 67. quoting Adam v. Siehard* (1796), 2 

{k) JFallacsY. Sobinson^Co. (1885), H. Bl. 573. Seealso Lue^Y. Mot^gUt 

22 So. L. B. 830. in mustcations. 

(0 (1841), 9 M. & W. 7. (o) See also Chapman v. MorUm 

(m) Sanders v. Jameson (1848), 2 (1843), 11 M. & W. 634. 

G. & K. 657. {p) See also Mopkine v. Appleby 

(«) Per BoviU, 0. J., in ffeilbutt v. (1816), 1 Stark. 477. 

mcksM (1872), L. B. 7 0. P. 438, 
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5. B. orders of A. a hogshead of c^der according to sample, and taps S. 36. 

it on delivery, and finding it bad writes to say that he would have to 

retom it if ms customers continued to complain. A. does not reply, and 
B. a month after complains again, and then returns the cyder, naving 
consumed about twenty gallons. £. has not accepted the cyder, as 
A*s silence amounted to an acquiescence on his part to B.'s TnaVing a 
further trial. Lucy v. MouMet (1860), 6 H. & N. 229. 

6. A. agrees to sell to B. by sample certain com. There is a custom 
of the market that the buyer should be allowed only one day for 
objecting to the quality. B. lets the day pass without objection. B. 
has accepted the com. Banders v. Jameson (1848), 2 0. & 1B[. 557. 

36. Unless otherwise agreed, where goods are Buyer not 
deUvered to the buyer, and he refuses to accept tum rejected 
them, having the right so to do, he is not bound to ^^^^^^' 
return them to the seller, but it is suflficient if he 
intimates to the seller that he refuses to accept them. 

This section embodies the law laid down in Orimoldby y. S. 36. 
Wells {q). 

Unless otherwise agreed. — See s. b^. 

Having the right so to do. — *^ The buyer's duty of acceptance 
depends altogether upon the sufficiency or insufficiency of the 
delivery offered by the seller " (r) ; on a wrongful rejection the 
seller's remedy is under s. 50 (1). 

The effect of a rightful rejection is that the " parties are in the 
same position as if the seller had done nothing under the con- 
tract. There is no specific appropriation, and no transfer of 
property, and the seller, if delivery under the contract is due, is 
liable to an action for non-delivery " (*) under s. 51 (1). 

Hot bound to return them. — The buyer may exercise his right 
of rejection of the goods by giving prompt notice thereof to the 
seller, or by doing any imequivocal act signifying his rejection, 
and is not boimd to return them to the seller, or to place them 
in any neutral custody {t). But the buyer, after the rejection of 
the goods delivered, must act in relation thereto in a reasonable 
manner. Subject thereto, the goods, after a rejection duly made, 
are at the risk of the seller (w). 

The buyer, after a rejection duly made, would thus appear to 
be in the position of an involuntary bailee of the goods, as in 

{q) (1875), L. R. 10 0. P. 391. v. Wellt, supra, explaining the head 

(r) Benj. p. 710. note in Couston t. Chaptnan (1872), 

(*) Campbell on Sale (Ist ed.) p. 387. L. R. 2 Sc. App. 260. 
(0 Per Bayley, J., in Okell t. (u) Okell v. Smithy n^a. 

Smith (1816), 1 Stazk. 107 ; Orimoldby 
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°'^* the analogouB case of a carrier after a refusal of the consignee to 
receive (a;), and, if he have tendered the goods back to the seller, 
he is entitled to his reasonable charges for their keep (y). 

But the act of refusal must be unequiyocal, and the buyer 
cannot annex conditions (z). 

Liabiutjr of 37. When the seller is ready and willing to deliver 
^pSot^ or the goods, and requests the buyer to take delivery, 



dei^J^of and the buyer does not within a reasonable time 
*^'*®^" after such request take delivery of the goods, he is 

liable to the seller for any loss occasioned by his 
neglect or refusal to take delivery, and also for a 
reasonable charge for the care and custody of the 
goods. Provided that nothing in this section shall 
affect the rights of the seller where the neglect or 
refusal of the buyer to take delivery amounts to a 
repudiation of the contract. 

B. 87. This section is based upon the opinion of Lord EUenborough in 

Greaves v. Aehlin (a), and of Bayley, J., in Bloxam v. Sanders {b) ; 
in the former of which cases the learned judge says : — ^' If the 
buyer does not carry away the goods bought within a reasonable 
time, the seller may charge him warehouse room ; or he may 
bring an action for not removing them if he be prejudiced by the 
delay." Both of the rights, which are rights in personam^ would 
be enforceable under s. 57, and not seemingly under s. 50 (1). 

The seller, howeyer, will not be entitled to add any expenses 
incurred by reason of his retention of a lien under s. 39, as these 
charges are for his own benefit, and therefore no contract by 
the buyer to pay them would be presumed (c). See notes to 
B. 39, {I) {a), post, p. 217. 

{x) Emtgh T. London^ North JTettem K. Y. (Sap. Gt.) 89. 

Sff. Co, (1870), L. B. 5 Ex. 61 ; and (a) (1813), 3 Gamp. 426. See ako, 

in America, Dailef/ t. Gremf 15 Penn. in America, Dibbls y. Oarbett, 6 Bosw. 

118, where the goods after rejection 202. 

were destroyed by the bayer'a negli- {b) (1825), 4 B. & G. p. 950. See 

genoe. also per Lord Granworth in Somet t. 

(y) Ccuw6UY.Coar0{lSQ9),2Oamp. British Empire Shipping Co, (1858), 

82; 1 Tamit. 566; Chesterman y. E. B. & E. 353. 

Lamb (1834), 2 A. & E. 129. {c) Somet y. British Empire Ship- 

(«) Jardine y. Fendreigh (1869), 6 ping Co,, supra; Crommehn v. JVVtr 

So. L. B. 272 ; Howard y. Hayes, 47 York, ^. By. Co., 4 Keyes, 90. 
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The seller, in fact, is, tinder this section, like the buyer, after S- ^7- 
a rightful refusal to accept under s. 36, in the position of an 
involuntary bailee of the goods, but presumably would be bound 
to only slight diligence in the care and custody, the valuable 
consideration in the sale being exhausted by the lapse of a 
leasonable time for deliyery : according to the principle of the 
Boman law " cum moram emptor adhibere ccepit^ jam non culpam 
sed dolum tantum prastandum a venditor e^^ {d). See the notes 
to 8. 20, ante, p. 146. That section also shows that if the buyer's 
delay amounts to a *' fault," as defined in s. 62 (1), he wiU also 
be liable to take the risk of any loss which might not otherwise 
bave happened. 

Provided that, &c. — ^The '< rights of the seller" are, in this 
instance, to treat the contract as at an end, thus freeing himself 
from further liability, and to look to the buyer for compensa- 
tion {e). See on this, s. 31 (2). 

Part IV. 

RIGHTS OF UNPAID SELLER AGAINST THE GOODS. 

38. — (1.) The seller of goods is deemed to be an Unpaid saner 
"unpaid seller" within the meaning of this Act — 

(a) When the whole of the price has not been 

paid or tendered ; 

(b) When a bill of exchange or other negotiable 

instrument has been received as conditional . 
payment, and the condition on which it 
was received has not been fulfilled by 
reason of the dishonour of the instrument 
or otherwise. 

The seller of goods.— In this part of the Act (ss. 38 to 48 in- S. 38 (i) (a). 
dosiTe) the definition of a seller given in s. 62 (1) is extended. 
See snVs. 2, post, p. 212. 

The whole of the price. — ^The unpaid seller may exercise his 
rights, notwithstanding a partial payment of the price (/). But 

(i) Poih. Contr. de Vente, 56. (/) Eodgton v. Loy (1797), 7 T. R. 

(#) Per Lord Blaokbom in M&r$0y 440 ; Feiae v. Wray (1802), 8 East, 
8M tmd Irm Co. v. Xaylor (1884), 9 93 ; Edwards t. Brewer (1837), 2 M. 
Ap. Ca. at pp. 442, 448. & W. 375 ; Van Catteel y. Booker 

(1848), 2 Ex. 691 ; Bonj. p. 848. 

G. P 
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S. 38 (1) (a), when the contract is divisible, and payment has been made in 
respect of a portion of the goods, the seller is pro tanio paid, 
and can only exercise his rights as unpaid seller oyer the portioa 
which remains unpaid for (y). 

For the seller's rights on the buyer's insolvency before the 
commencement or the completion of delivery, of goods deliverable 
by instalments, see notes to s. 39 (2), post^ p. 218. 

Paid or tendered. — '' It is the buyer's duty, xmder the con- 
tract, to make actual payment in cash, or a tender of payment (A), 
which is as much a performance and discharge of his duty as an 
actual payment. 

''A tender is only validly made when the buyer produces and 
offers to the seller an amount of money equal to the price of the 
goods. But the actual production of the money may be dis- 
pensed with by the seller. The Courts, however, have been 
rigorous in requiring proof of a dispensation with the production 
of the money "(f). 

The eidstence of an account current between seller and buyer 
which is unsettled, so that the balance of account between them 
is uncertain, will not prevent the seller from exercising his right, 
as "unpaid" seller, of stopping the goods in transitu (j). In 
the case, however, of the seller consigning goods specifically 
in discharge of his liability to the buyer on the balance of 
account, it is, perhaps, doubtful whether he can afterwards 
exercise his rights as unpaid seller (k), 
S. 38 (1) (b). When a bill of exchange . . . has been received, &o. — " Bill 
of exchange " is defined in s. 3 of the Bills of Exchange Act, 
1882, and by s. 73 it includes cheques, and by s. 89 (I) pro- 
missory notes. As to " other negotiable instruments," see the 
notes to Miller v. Bace (/) ; and per Manisty, J., in London and 
County Banking Co, v. London and River Plate Bank (m). 

The payment for goods may by the contract be agreed to 
take effect in a negotiable security, as in a promissory note or 
bill of exchange, and the agreement may be that the payment 
thus made is absolute or conditional. In the absence of any 

(^) Merchant Banking Co, Y, Phanix {k) See Vertm v. Jewell (1814), 4 

Bessemer Steel Co. (1877), 5 Gh. D. Camp. 31, and the criticiszn thereof 

205. in Blackb. at p. 831, and in B^ij. 

(A) Martindale v. Smith (1841), 1 at p. 849, where it is stated that the 

Q. B. 389. case, if correctly reported, is "very 

(•) Benj. pp. 720 et seq,^ where all questionable law." 

the cases are cited. (/) l Sm. L. C. (9th ed.) p. 602. 

(/) Wood V. Jones (1826), 7 D. & (m) (1887), 20 Q. B. D. at p. 238. 
B.126. 
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agreement, express or implied, to the contrary, a payment of S. 38 (l) (b). 

this kind is always understood to be conditional, the seller's 

right to the price reviving on non-payment of the securiiy. 

Bat if a dispute arise as to the intention of the parties, the 

question is one of fact for the jury(n). The intention to 

take a bill in absolute payment for goods sold must be clearly 

shown (o), and not deduced from ambiguous expressions, such 

as that the bill was taken **in payment " for the goods (p) or 

"in discharge" of the price {q). Lord Kenyon said, in Stedman 

V. Gooch (r), that " the law is dear that if in payment of a debt 

the creditor is content to take a bill or note payable at a future 

day, he cannot legally commence an action on his original debt 

until such biU or note becomes payable, and default is made in 

the payment ; but if such bill or note is of no value, as if, for 

example, drawn on a person who has no effects of the drawer in 

his hands, and who, therefore, refuses to accept it, in such case 

he may consider it as waste paper, and resort to his original 

demand, and sue the debtor " ; and this dictum was quoted by 

Tindal, C. J., in Maillard v. The Duke of Argyle (*) to show that 

the word "payment" does not necessarily mean "payment in 

satisfaction and discharge " (/). 

But the payment may be treated as unconditional ; as where 
the buyer offers to pay the price in cash, and the seller takes a 
negotiable security in preference (u). And so, also, if the seller 
have negotiated the security, without rendering himself liable there- 
upon, he is paid in every sense of the word {v). 

It must be remembered that, even when the security is taken 
only in conditional payment of the price, the seller is for the 
time a paid and not an unpaid seller, and the buyer is entitled 
to demand possession of the goods (m?). See s. 41 (1) {&), post, 
p. 220. But when he has not obtained possession, if the condition 
of the security be unfulfilled, the lien revives xmder clause (b). 

Dishonour of the instrument. — ^As to dishonour of bills, see 
fis. 41 and following of the Bills of Exchange Act, 1882. 

(fi) CMdshede v. Cottrai (1836), 2 [t) Benj. p. 732, where all the 

H. k W. 20. authorities are oolleoted on p. 733, 

(o) See Itobinton v. Read (1829), 9 note ij), 

B. k C. 449. (a) Cowasjee v. Thomptm (1846), 6 

(p) SUdman v. Qooeh (1793), 1 Esp. Moo. P. 0. 166 ; per Cur. in Sohin^ 

6 ; Maillard y. Duke ofArgyU (1843), ton t. Read (1829), 9 B. & 0. 449. 

6 K. & G. 40. (v) Bmney v. Foyntz (1833), 4 B. 

(q) Kemp y. Watt (1846), 16 M. & & Ad. 668 ; Benj. p. 736. 

W. 672. {w) Per Bayloy, B., in MUee y. 

(r) UH mpra, Gorton (1834), 2 0. & M. at p. 612 ; 

(«) JJHwjpra. Benj. p. 810. 

p2 
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B. 38 (1) (b). Or otherwise. — ^These words seem to refer to the ease of the 
buyer's insolvency during the currency of the bill or note. 

** If the bill is dishonoured before delivery has been made, 
then the vendor's lien revives; or if the purchaser becomes 
openly insolvent before the delivery actually takes place, then 
the law does not compel the vendor to deliver to an insolvent 
purchaser" (a?). 

Illustrations. 

1. A. agrees to sell to B. a quantity of hops, and takes from him a 
bill of exchange at three months, which A. discounts. During the 
currency of the bill B. re-sells part of the hops to 0., to whom A. 
delivers it, and before maturity B. becomes bankrupt. No tender is 
made to A. A. may, in spite of the part delivery to C, retain the 
residue as impaid seller on B.'s bankruptcy. Miles v. Gorton (18d4)» 
2 G. & M. 504. 

2. A., through his agent, B., sells hay to C, and B. takes C.'s 
promissory note payable to B.'s order at three months. B. discounts 
the bill with D., and it is afterwards dishonoured. A. is not an 
impaid seller, as on the receipt by his agent, B., of the amount of 
the note, on which A. is not liable to D. (he not having indorsed it), 
the condition of payment is fulfilled. Bunney v. Poyntz (1833), 4 o» 
& Ad. 568. 

(2.) In this part of this Act the term "seller" 
includes any person who is in the position of a 
seller, as, for instance, an agent of the seller to 
whom the bill of lading has been indorsed, or a 
consignor or agent who has himself paid, or is 
directly responsible for, the price. 

S. 38 (2). In this part of this Act — /. e., so far as relates to the rights 
and remedies of an unpaid seller. 

The relation of seller and buyer exists in the after-mentioned 
cases for the purpose only of enabling the persons specified to 
exercise the rights of unpaid sellers, and not generally, so as to 
alter the nature of the contract eidsting between them. Thus, a 
foreign consignor is a person ^' in the position of a seller " under 
this clause, and may exercise the right of stoppage in transitu 
on the insolvency of the consignee, but for other purposes, as, 
for example, the measure of damages, the relations existing* 
between him and his principal is one of agent and principal, and 
not of seller and buyer (y). 

{jc) PerMelliflh, L.J., in Gunn y. (y) CauabogUm v. Gibb (1883), 11 

Mkkm, Vaughan ^ Co, (1875), 10 Q. B. D. 797, criticiBing and explain- 
Gh. Ap. at p. 501. ing the dictum of Blaokbum, J., in 
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Any person .... in the position of a seller. — Persons who are S. 38(2). 
quasi sellers, i.e., in a position similar to that of a seller, have Qwoti sellers 
been permitted to exercise the rights of impaid sellers. The may exercise 
mere possession of a lien will not, however, invest them with S^ sdlere^" 
that character. Thus, e. g., a fuller cannot stop in transitu (z). 
Most of the cases relate to the exercise of the right of stoppage 
in transitu which "has been highly favoured on accoimt of its 
intrinsic justice " (a). 

The clause is not meant to be exhaustive of all cases, but Examples 
Bupplies two illustrations of the extension of the privilege: *^'^*"^- 
(I) the seller^ s agent, who is entitled to stop the goods in his own 
name when the bill of lading has been indorsed to him, so that 
he has a special property in the goods {h) ; and (2) a consignor or 
agent buying goods on his own credit and consigning them to 
his principal (c). To these may be added (3) a buyer who 
resells his interest under an "agreement to sell" goods, although 
the property in the goods has not vested in him at the time of 
the exercise of the right ((^); and (4) a principal consigning 
goods to his factor, even if the latter has made advances on the 
faith of the consignment, or may have a joint interest with the 
principal {e), 

A surety for the buyer is not, it seems, able to exercise the Do not 
right of stoppage in transitu in his own name (/), but he may, Jj^e^^for 
under s. 5 of the Mercantile Law Amendment Act (19 & 20 buyer. 
Tict. c. 97), on payment of the price, exercise the rights of the 
unpaid seller in the latter's name (y). 

IXLUSTRATIONS. 

1. A. sells and ships goods to B. £. becomes insolvent, and A. in- 
dorses and forwards tne oiU of lading to C, his agent. C. may exer- 
dfle the right of stoppage in transitu in his own name. Morison v. 
Gray (1824), 2 Bing. 260. 

2. B. orders A., a foreign commission agent, to buy and consign to 

Ireland v. ZimngsUm (1872), 6 H. L. p. 844, note (i). 

at p. 409. {d) Jenkym v. Jlshwme (1844), 7 M. 

(z) Sweet T. Pym (1800), 1 East, 4 ; & G. 678. 

Benj. p. 847. (e) Kinloeh t\ Craig (1790), 3 T. R. 

(a) Benj. p. 844. 119, 783; Netcsom y. Thornton (1806), 

{b) Morison t. Grog (1824), 2 Bing. 6 East, 17 ; Benj. p. 847. 

260 ; and see Bills of Lading Act, (/) Sifksn y. JFrag (1805), 6 East, 

8. 1, Appendix of Statutes, poet, 371. 

p. 322, and s. 19 (2) of this Act, {g) Imperial Bank t. The London 

anU, p. 136. and St. Katharine Dock Co. (1877), 5 

(e) JPeite t. Wrag (1802), 3 East, Ch. D. 196 ; note that this was a case 

93 ; Hawkee v. Dtmn (1831), 1 Tyrwh. of seller's lien, and not of stoppage 

413 ; and cases collected in Benj. in transitu. 
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8. 88 (2). hini a quantity of wax. A. buys the wax on his own credit and 
ships it in B/s name. B. becomes insolvent during the transit. A. 
may stop the goods. Fnse v. Wray (1802), 3 East, 93. 

3. B. agrees to buy of A. a number of sacks of beans forming part 
of a cargo. Before the arrival of the ship B. resells the beans on credit 
to 0. 0. becomes insolvent before paying for the goods. B. can stop 
the goods in transitu^ though his interest in them w£w not at the time 
a right of property. Jenkym v. Uahorne (1844), 7 M. & G. 678. 

4. B., a Droker, buys goods of A. for C., an undisclosed principal, 
and thereby by trade custom becomes liable to A., on C.'s default, for 
the price of the goods. C. stops payment. B., having paid Au, is 
entitled, as C.'s surety, to exercise A.*s lien as unpaid seller. Imperial 
Bank v. London and St Kath, Dock Co. (1877), 5 Ch. D. 195. 



Unpaid 39. — (1.) Subject to the provisions of this Act, 

8 rig ts. ^^^ ^£ ^^y, statute in that behalf, notwithstanding 

that the property in the goods may have passed to 

the buyer, the unpaid seller of goods, as such, has 

by implication of law — 

(a) A lien on the goods or right to retain them 
for the price while he is in possession of them ; 

(b) In case of the insolvency of the buyer, a right 
of stopping the goods in transitu after he has 
parted with the possession of them ; 

(c) A right of re-sale as limited by this Act. 

S. 39 (1). Subject to the provisions of this Act.--See ss. 41 — 47, post. 
For the effect on the lien, &c., of a re-sale or pledge by the 
buyer, see s. 25 (2). 

Any statute in that behalf. — See the Bills of Lading Act (18 
& 19 Yict. c. 11), and the Factors Act, 1889, ss. 8 — 10, which are 
in pari materid, (See Appendix of Statutes, post,) 

Notwithstanding that the- property in the goods may have 
passed. — ^As to the time when the property passes, see ss. 16 — 19, 
ante. 

By English law, which herein differs from the civil law, a sale 
of specific goods, usually called a " bargain and sale," and now 
under s. 62 (1) included in the term " sale," transfers the property 
in the goods to the buyer without delivery. The buyer, having the 
legal property in the goods, is primd fade entitled to the posses- 
sion of them. But his right to possession is only a primd facie 
one, because the law presumes that, in the absence of a contrary 
intention, the seller does not intend to part with the possessioii 
of the goods until the buyer has paid the piice— this is the 
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unpaid seller's right of lien under clause (a) ; and further, when S. 39 (1). 
the seller has parted with the possession, the law allows him, 
upon the buyer's insolvency, to retcike possession, and restores 
him to his original position — this is the unpaid seller's right of 
stoppage in transitu under clause (b). The property in the 
goods, therefore, passes to the buyer subject to these rights 
of the unpaid seller. Both rights oyer the goods sold seem to 
owe their origin to the custom of merchants, and were after- 
wards engrafted thence on the common law (A). 

The unpaid seller. — ^Defined in the previous section. 

By implication of law. — The rights of the unpaid seller arise, 
not from the agreement of the parties, but from the presump- 
tion of law as to the intention of the parties in the absence 
of express agreement. This presumption may, of course, be 
rebutted under s. 55, or the seller may be estopped from exer- 
cising his rights under s. 47. 

Lord Blackburn shows that, applying the ordinary rule of 
construction applicable to contracts, the seller's rights would be 
&r more limited than those the law implies. ^'The unpaid 
seller has rights of a peculiar nature, which are conferred by 
the law, though they are not such as, on the ordinary rules of 
construction, would be impliedly reserved by the contract, and 
though one of them at least (stoppage in transitu) is of a 
nature that could scarcely be created by the agreement of the 
parties "(t). 

A lien .... for the price. — ^The nature and extent of the unpaid S. 39 (1) (a) 
seller's rights over the goods while remaining in his possession 
have never been precisely defined at common law. It seems clear 
from the decided cases that his rights were regarded as exceeding 
a Hen, or mere personal right of retaining possession of the 
goods, which would not enable him to re-sell and confer a 
good title upon a second purchaser. It is also equally dear 
that his rights did not amount to the right to resume his original 
ownership, or, in other words, to rescind the contract of sale (J), 
Lord Blackburn, who fully discusses the question (X;), says: — 
*'The precise extent of the vendor's right between those limits 

(A) Blackb. p. 463 ; per Lord and the right of stoppage in transitu 

AVmger in Gibson v. Carruthers m Wiseman Y.Vandeputt f2Yeini.202f 

(1841), 8 M. & W. at p. 337 ; and in Chancery tmp, 1690. 

per Bowen, L.J., in Kendal t. (i) Blaokb. p. 447. 

ManhaU (1883), 11 Q. B. D. at (J) See s. 48 (1), post, and notes 

p. 368. The seller's lien is first thereto. > 

veoognized in a ease in the Year (k) Treatise on Sale, pp. 445 et seg. 
Book (17 Ed. 4, fo. 1, 2), anno 1478 ; 
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8, 89 (1) (a), is very much a matter of conjecture. It would seem that, view- 
ing it as a practical question, the most convenient doctrine would 
be to consider the vendor as entitled in all cases to hold the 
goods as a security for the price, with a power of re-sale to be 
exercised in case the delay of payment was unreasonably long, 
in such a manner as might be fair and reasonable under all the 
circumstances" (/). By this section of the Act these rights of 
the seller in possession are expressly defined to be (1) a lien (m) 
[sub-s. 1 (a)], and (2) a right of re-sale, as limited by the Act 
[sub-s. 1 (c)], i, e,, subject to the provisions of s. 48 (3), post. 
The clause, in effect, embodies the doctrine stated by Lord 
Blackburn in the above-cited passage, as being one which does 
little violence to the decided cases, but which is not laid down 
in any of them. 

The leading case on the subject is Bloxam v. Sanders (n). The 
law was stated by Bayley, J., in these terms with regard to 
clause (a) : — "The seller's right in respect of the price is not a 
mere lien which he will forfeit if he parts- with the possession, 
but grows out of his original ownership and dominion, and pay- 
ment or a tender of the price is a condition precedent on the 
buyer's part; and until he makes such payment or tender he 
has no right to the possession. If goods are sold upon credit, 
and nothing is agreed upon as to the time of delivering the 
goods, the buyer is immediately entitled to the possession, and 
the right of possession and the right of property vest at once in 
him(o); but his right of possession is not absolute • it is liable 
to be defeated if he becomes insolvent before he obtains posses- 
sion "(;?). 

The learned judge further goes on to state the law under 
clause (b) : — " If the seller have despatched the goods to the 
buyer, and insolvency occur, he has a right, in virtue of Ms 
original ownership, to stop them in transitu{q). Why? Because 
the property is vested in the buyer so as to subject him to the 
risk of any accident ; but he has not an indefeasible right to the 
possession, and his insolvency, without payment of the price, 
defeats that right. The buyer, or those who stand in his place, 
may still obtain the right of possession if they will pay or tender 



(/) p. 446. « right of retention ** in Sootoh law, 

(m) The additional words, "or right see Benj . p. 384. 
to retain," were inserted when the (n) (1826), 4 B. & G. 941. 

Act was extended to Sootland,though (o) Sees. 41 (1) (a), 
by 8. 62 "lien" in Scotland includes \p) See s. 41 (1) (c). 

"right of retention." As to the (q) Sees. 44. 
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tlie price (r), or they may still act on their right of property if S. 39 (1) (a). 
anything unwarrantable is done to that right." 

The distinction between the seller's lien and his right of Lien and 
stoppage in transitu may be stated shortly as follows : — ^Lien is JJ^J^J^diT- 
the right to retain possession of goods sold until payment of tingai^ed. 
the price. It attaches either when the buyer is solvent, but in 
default, or when the buyer is insolvent, and whether he be in 
default or not. Stoppage in transitu is the right to retake posses- 
sion of goods which have left the seller's possession, but have 
not yet reached the possession of the buyer. It only arises on 
the buyer's insolvency. When the right of stoppage in transitu 
arises, the lien has been lost ; when the right of stoppage in 
transitu has been exercised, the lien is restored ; the efPect of the 
stoppage being to replace the seller in the position in which he 
stood before he parted with the possession, and entitle him to 
retain the goods until payment of the price («). 

As to the different effect produced by the transfer of a bill of 
lading upon the seller's lien, and his right of stoppage in transitu 
respectively, Bee post, p. 260. 

'* A lien in general may be defined to be a right of retaining 
property until a debt due to the person retaining it has been 
satisfied; and as the rule of law is that, in a sale of goods, 
where nothing is specified as to delivery or payment, the vendor 
has the right to retain the goods until payment of the price, he 
has in all cases at least a lien, unless he has waived it " (/). 

" But this lien extends only to the price. If by reason of the 
vendor's default the goods are kept in warehouse, or other 
charges are incurred in detaining them, the lien does not extend 
to such claim, and the seller's remedy, if any ^ is personal against 
the buyer" {u). This personal right of the seller is now given 
by s. 37, ante, p. 208. 

Lien is considered in ss. 41, 42, 47 ; its duration in s. 43 ; and 
its effect on the contract in s. 48 (1). 

While he is in possession. — As to possession, see notes to 
8. 41 (2), post, p. 222 ; and the analogous case of an engineer's 
lien on a possession primd facie not absolutely exclusive, £x 
parte WiUoughhy {v). 



(r) S. 44. V. Gorton (1834), 2 0. & M. 604. 

(«) See per Parke, B., in Wmt» (u) Benj. p. 807, qnoting Somes v. 

worth V. OuthtPaiU (1842), 10 M. & BHtiah Empire Shipping Co, (1868), 

W. 436. E. B. & E. 363 (in Ex. Oh.) Hid, 

{t) Benj. p. 807, dting Hammonds 367 ; (in H. of L.) 8 H. & G. 338. 
Y. Burekiy (1802), 2 East, 227 ; Miles {v) (1881), 16 Ch. D. 604. 
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8.39 (i)(b). A right of stopping the goods in transitu. — ^Stoppage in 
^ transitu is defined and considered in ss. 44 — 48, post. 

In case of the insolvency of the buyer. — ^As to insolvency, see 
8. 62 (3), and notes to s. 44, post^ p. 235. 
S. 39 (1) (o). A right of re-sale. — ^Ee-sale is treated in s. 48. 

(2.) Where the property in goods has not passed 
to the buyer, the unpaid seller has, in addition to 
his other remedies, a right of withholding delivery 
similar to and co-extensive with his rights of lien 
and stoppage in transitu where the property has 
passed to the buyer. 

S. 39 (2). lien and stoppage in transitu presuppose that the property in 
the goods has passed to the buyer — ^that there has been a sale of 
the goods. Under an "agreement to sell," or an executory 
contract of sale where the property has not passed to the buyer, 
the seller is entitled to exercise an analogous right of with- 
holding delivery {w). This clause is merely dedaratoiy of the 
previous law (a?). 

It is well-settled law that under an agreement to sell, when 
the goods are to be delivered by instalments, the seller may, on 
the buyer's insolvency, and although he may have given credit, 
withhold delivery, or further delivery, until the price of all the 
goods unpaid for is tendered to him(y). The seller has the 
further right of repudiating the contract if the buyer, or his 
trustee in bankruptcy, does not, within a reasonable time, tender 
the price of the goods in cash (2). See notes to s. 31 (2), ante, 
p. 197. In all the cases cited in the notes, infra, the buyer had 
become insolvent ; but it is clear that, according to the wording 
of this sub-sectdon, the seller may exercise the right of withholding 
delivery where the buyer is solvent, but in default. 

In addition to his other remedies. — I.e,, an action for damages 
for non-acceptance under s. 50 ; and, where the payment of the 
price is by agreement independent of the passing of the pro- 
perty, an action for the price xmder s. 49 (2). 

{w) Cf . the " right of retention " B. 941 ; 20 L. J. Q. B. 380 ; GrifUht 

in Scotland, as stated in Benj. p. 884. v. Ferry, supra ; 28 L. J. Q. B. 204 ; 

{x) See Griffiths y. Perry (1869), Ex parte Chalmers, supra; BeUamy 

E. & E. 680 ; 28 L. J. Q. B. 204 ; v. JDavey, [1891] 3 Oh. 640. 

££ parte Chalmers (1873), 8 Ch. Ap. (a) Ex parte Chalmers, supra; Uer- 

289 ; Benj. p. 772. ^owv. Jai«(1874),L.R.10C.P.16; Jir 

(y) Vaity v. Oakeley (1861), 16 Q. parU StapleUm (1879), 10 Ch. D. 686. 
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S. 39 (2). 
Illustration. 

A. agrees to sell to B. 330 tons of bleaching powder, deliverable 
30 tons a month for eleven months, payment to be by cash fourteen 
days after each delivery. The deliveries for ten months are made, and 
nine of them paid for. A. may withhold delivery of the last instal- 
ment until the price of that and the previous deuvery is tendered to 
him, A. being to tiiat extent an unpaid seller. Ex parte CJialmera 
(1873), 8 Ch. Ap. 289. 

40. In Scotland a seller of goods may attach the Attadmient 
same while in his own hands or possession by arrest- fi^otia^"^ 
ment or poinding ; and such arrestment or poinding 
shall have the same operation and effect in a com- 
petition or otherwise as an arrestment or poinding 
by a third party. 

This section reproduces s. 3 of 19 & 20 Vict. c. 60, the Mer- 
cantile Law Amendment (Scotland) Act (a), which is repealed by , 
this Act (6). 

As to the natnre of ''arrestment" and ''poinding," see 2 
Bell's Comm.y 7th ed., pp. 54 et seq. 

Unpaid Seller^ s Lien. 

41. — (1.) Subject to the provisions of this Act, the Sener'sUen. 
unpaid seller of goods who is in possession of them 
is entitled to retain possession of them until pay- 
ment or tender of the price in the following cases, 
namely : — 

(a) Where the goods have been sold without any 

stipulation as to credit ; 

(b) Where the goods have been sold on credit, 

but the term of credit has expired ; 

(c) Where the buyer becomes insolvent. 

(2.) The seller may exercise his right of lien not- 
withstanding that he is in possession of the goods as 
agent or bailee or custodier for the buyer. 

Snlgeot to the provisions of this Act. — /. «., s. 39, ante; s. 42, s. 4i (i). 

(«) See Wyper t. Earveyi (1861), (b) See Schedule of repealed enaot- 

23 G. of S. Gas. 606. ments at the end of the Act. 
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S. 41 (1). post (lien after part delivery), and b. 55, post (effect of express 
agreement, course of dealing or usage). 

The unpaid seller. — Defined in b. 38, ante^ p. 209. 

In possession. — As to what constitutes ''possession," see 
notes to sub-s. 2, postj p. 222. 

Payment or tender. — See notes to s. 38, ante, p. 210. The 
seller's lien being granted to him for the purpose only of securing 
payment of the price, it is necessarily lost by tender thereof, even 
if the seller decline to receive the money {d). 

Entitled to retain possession. — The cases specified in s. 41 (1) 
are all referred to in the following passage from Mr. Benjamin's 
work : — " When the goods have not yet left the actual pos- 
session of the seller, he has at common law at least a lien for the 
unpaid price, becaiise he is always presumed to contract, unless 
the contrary be expressed, on the condition and understanding 
that he is to receive his money when he parts with his goods 
S. 41 (1) (a), [sub-s. (1) (a)]. But he may agree to sell on credit, that is, to 
give to the buyer immediate possession of the goods, and trust 
to his promise to pay the price infuturo. Such an agreement as 
this amounts plainly to a waiver of the lien {e) ; and if the buyer 
then exercises his rights, and takes away the goods, nothing is 
left but a personal remedy against him. But if we now suppose, 
that after a bargain in which the lien has thus been unequivo- 
cally waived, the buyer, for his convenience, or any other motive, 
has left the goods in the custody of the seller until the credit 
S. 41 (1) (b). has expired [sub-s. (1) (b)], and has then made default in pay- 
ment or has become insolvent [sub-s. (1) (c)] before the credit 
has expired. What are the seller's rights ? He has agreed to 
relinquish his lien, and the goods are not yet in transit. Does 
his lien revive on the ground that the waiver was conditional 
on the buyer's maintaining himself in good credit ? Or can the 
seller exercise a quasi right of stoppage in transitu — a right that 
might, perhaps, be termed a stoppage ante-transitum ? " (y). 
The propositions contained in sub-s. (1) (b) and (c), stipra, which 
are declaratory of the earlier law, and based upon the authoritiee 
cited in the notes (y), (A), infra, supply the answer to the question 
raised by Mr. Benjamin. During the currency of the credit, 
the seller cannot exercise his lien, except in the case of the 
buyer's insolvency (y), but on the expiration of the term of 

(rf) MartindaU v. Smith (1841), 1 p. 232. 

Q. B. 389. (/) Benj. p. 767. 

(e) See Spariali v. Benecke (1850), (y) Per Bayley, B., in Mihi r. 

10 C. B. 212, and 8. 43 (1) (c), po$t, Gorton (1834), 2 G. & M. at p. 512. 
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aredit hia lien revives, although the buyer may not then be S. 41 (i) (b). 
insolvent (A). The seller's right under these circumstances is, 
perhaps, not strictly a lien, but a right to withhold delivery 
analogous to that of stoppage in transitu (t). 

The parties may, of course, under s. 55, expressly agree that 
the goods, although sold on credit, are not to be delivered until 
paid for, and evidence of a trade usage to the same efEect is 
admissible (j). 

Where the buyer becomes insolvent— For "insolvency," see S. 41 (i) (o). 
the definition in s. 62 (3), and notes. The right of the seller to 
retain the goods on the buyer's insolvency is independent of his 
right to retain under the previous two clauses. Thus upon the 
buyer's insolvency before obtaining possession of the goods, the 
seller can exercise his lien (A;), and when the sale is on credit, his 
lien revives, whether the buyer's insolvency occur before or after 
the expiration of the term of credit (/). Under s. 39 (2), the 
right exists as well in the case of an executory contract or 
" agreement to sell " as of a sale of specific goods. 

The effect of the buyer's insolvency not being to rescind the 
contract (m), the seller cannot refuse to deliver the goods to the 
buyer's trustee in bankruptcy, if the latter tender the price in 
cash within a reasonable time(n) ; and it seems .that a sub-buyer 
from the insolvent buyer is entitled to complete the contract 
upon the same terms (o). It has, however, been shown in the 
notes to B. 31 (2), ante, p. 197, that a notice of the buyer's insol- 
vency may be treated by the seller as an offer to rescind the con- 
tract. 

The seller may exercise his ... . lien, notwithstanding, &c. — S. 4i (2). 

(A) Directly decided at Niai Prins, Ap. Oa. 319 ; per Parke, J., in Dixon 

per Bayley, J., in Ifew t. Swain y.Fa^ (1833), 6 B. & Ad. atp. 341. 

(1S2S), Dams. & L. 193; and per (m) Boormany. ira8h{lS29),9B,& 

litdedale, J., in Bunney t. Poyntz 0. 145. 

(1833), 4 B. & Ad. 668 ; and see per (n) Per Car. in Ex parte Chalmers, 

Oa.'isiMartindaUY. Smith {m\),\ (1873), 8 Gh. App. 289; followed 

Q. B. at p. 395; per Martin and In re Fhcenix Bessemer Steel Co. {IS7 6), 

ChanneU, BB., in Castle v. Sworder 4 Oh. D. 108 ; Bloomer v. Bernstein 

(1860), 5 H. & N. 281 ; and perCnr. (1874), L. R. 9 C. P. 688 ; per Cur. 

in Valpy t. Oakeley (1861) 16 Q. B. in ]l£o}'gan v. Bain (1874), L. R. 10 C. 

941, 951. P. 16; Ex parU Stapleton (1879), 10 

(i) Of. the right of retention in Ch. D. 686. 

Soofcoh law. (o) Per Our. in Ex parte Stapleton^ 

{j) See Field y. Lelean (1861), 6 supra, at p. 590. As to the trustee'e 

H. ft K. 617 ; 30 L. J. Ex. 168. right to disclaim the onerous oon- 

(Jb) Bhxam t. Sanders (1826), 4 B. tracts of an insolvent hujer, see s. 55 

k 0. 941 (the leading case). of the Bankruptcy Act, 1883. 

(/) Grice y. Eiehardson (1877), 3 
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8. 41 (2). This Bub-section extends the preyious law as laid down in 
Toumleif v. Crump (n), and Grice v. Richardton (o), in which eases 
the buyer was insolvent. It was previously doubtful whether the 
seller retained his rights after an attornment where the buyer 
was only in default, and the sub-section, as originally drafted, 
limited the statement of the law to the case of insolvency only, 
according to the opinion of Blackburn, J. {p). The sub-section 
IB now extended to include all cases. 

He is in poBBesBion ... as agent or bailee ... for the buyer.— 
The Act does not define possession. The seller is in possession 
of goods for the purpose of exercising his lien when the goods 
are either in his actual custody, or are held by any other person 
subject to his control or on his behalf. (See the definition of 
possession given in s. 1 (2) of the Factors Act, Appendix ol 
Statutes, post, p. 325.) It follows from this definition that when 
the seller is also a warehouseman, attornment by the seller to 
the buyer does not divest the seller's lien because the goods 
remain in the seller's actual custody. On the other hand, when 
the goods are in the possession of a third person as bailee, 
attornment by that third person to the buyer divests the seller's 
lien, because the third person ceases to hold the goods subject 
to the seller's control or on his behalf (q). It is important to 
note that the test of '^actual receipt" by the buyer does not 
apply here. If the seller attorns to the buyer, i.e., consents to 
assume the changed character of bailee for the buyer, this con- 
stitutes an '' actual receipt*' of the goods by the buyer under 
s. 4, although it has not the effect of divesting the seller's lien. 
It thus forms an exception to the general rule, stated anie, 
p. 39, that in most cases the test for determining whether there 
has been an actual receipt is to inquire whether the seller has 
lost his lien (r). 

Illustration. 

A. a warehouseman, as well as an importer of tea, sells to B. chests 
of tea then in A.*8 warehouse, and hands him a delivery order which 
states that the tea remains at rent on B.'s behalf, and makes it 
transferable on B.'s indorsement, and an entry of the transfer is made 
in A.*8 books. B. gives an acceptance for the price. B. becomes 
insolvent and the bill is dishonoured. A.'s lien revives. Orice v. 
Bichardson (1877), 3 Ap. Ca. 319. 

(») (1836), 4 A. & E. 68. Blaokb. p. 836. 

(o) (1877), 3 Ap. Ca. 319, follow- {q) Per Bayley, J. {arguendo), in 

ing MiUtY. Oorton (1834), 2 0. &M. Miles v. Gorton (1834), 2 G. & M. at 

604. p. 610. 

(p) In Cuioek Y.^obin8(m (1861), (r) On this point, see Ben j. pp. 768, 

80 L. J. Q. B. at p. 264 ; and see 771, 811. 
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42. Where an unpaid seller has made part s. 42. 
delivery of the goods, he may exercise his right of Part deUveiy. 
lien or retention on the remainder, unless such part 
delivery has been made under such circumstances as 
to show an agreement to waive the lien or right of 
retention. 

'' Generally, a deliyery of peui; of the goods sold is not equiva- 
lent to a delivery of the whole, so as to destroy the seller's lien. 
He may, if he choose, give up part and retain the rest ; and then 
bis lien will remain on the part retained in his possession for the 
price of the whole ; but there may be circumstances sufficient to 
Bhow that there was no intention to separate the part delivered 
from i^e rest, and then the delivery of part operates as a 
delivery of the whole and puts an end to the seller's possession, 
and, consequently, to his lien " («). 

And with regard to the intention governing part delivery, 
Lord Blackburn says, in Kemp v. Falk (t), '* It may very well be 
that the delivery of part of the goods is sufficient to afford strong 
evidence that it is intended as a delivery of the whole. If both 
parties intend it as a delivery of the whole, then it is a delivery 
of the whole ; but if either of the parties does not intend it as a 
delivery of the whole, if either of them dissents, then it is not 
a delivery of the whole." 

And the burden of proof seems to lie on the party who contends 
for a complete delivery (m). 

An agreement to waive the lien. — The agreement to waive the 
lien (see s. 65, post) may be inferred from the circumstances in 
which the peirt delivery takes place; e,g.y the buyer may express 
his intention, or may be in a position, to take the whole of the 
goods, although he actually take only a part {x) ; or the person 
taking delivery may do so in such a character, — e. y., as assignee 
in bankruptcy of the buyer, — as to show an intention to take 
constructive possession of all (y) ; or, possibly, such an intention 
may be inferred when the thing sold consists of several parts, 
and there is a delivery of an essential .part of it (z). On the 
other hand, an intention to separate the part actually taken may 

[$) Benj. p. 813. (y) Johm v. Jtmet (1841), 8 ]!£. & 

(/) (1882), L. B. 7 Ap. Oa. at W.4SI, explamed in SxparUCocper 

p. 586. (1879), 11 Ch. D. at p. 77. 

(«) Ihid. (s) The case suggested by Cotton, 

(x) Hammond v. Anderson (1808), L.J., in Ex parte Cooper, iHd. at 

1 B. & P. N. B. 69. p. 76. 
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8.42. 



be inferred, as, e. y., where the delivery is to fulfil a particular 
~ sub-contract for a less quantity than the whole (a). 

The following points are noticeable : — 

(1.) When the goods are in the seller^ s possession. It seems 
that a part delivery under these circumstances has never been 
held equivalent to a delivery of the whole of the goods (5). 

(2.) When the goods are in the possession of a third party. 

(a) As warehouseman. — The part delivery is evidence of attorn- 

ment by the seller's agent to the buyer, and the seller's 
lien is lost by reason not of the peui; delivery, but 
of the loss of possession on the bailee's change of 
character (c). 

(b) As shipper or carrier. — ^The fact that freight or charges 

remain unpaid, raises a strong presumption that the 
shipper or carrier intends to retain his lien for the 
freight, and part delivery of the goods will not con- 
stitute delivery of the whole {d). 
When the goods are in course of transit, a part delivery has 
the same effect under s. 45 (7) for the purpose of divesting the 
seller's right of stoppage as it has of divesting the lien of the 
seller in possession. 

Betention . . . right of retention. — ^These are terms of Scotch 
law: see s. 39 (1) (a), p. 216. 

Illustrations (c). 

1. A. seUs to B. some hay then lying on A.'s premises. B., with A.'s 
permission, cuts and takes away part of the hay, but is not allowed by 



{a) Tanner T. Seovell (1845), 14 ^. 
& W. 28. 

{b) See per Lord EUenborongh in 
Fayne t. Shadbolt (1808), 1 Camp. 
427, and Benj. p. 817. 

(c) Slubey t. Eeyward (1795), 2 H. 
Bl. 504 ; and Eammond y. Anderson 
(1803), 1 B. & P. N. B. 69 ; 80 ex- 
plained by Brett, L.J., in Ex parte 
Cooper (1879), 11 Ch. D. at p. 74, and 
by Bramwell, L. J., in Ex parte Falk 
(1880), 14 Ch. D. at p. 465 ; Pollook 
on Possession, pp. 70 et teq. 

(rf) Ex parte Cooper ^ iupra; Craw- 
shat/T, Eadet (1823), 1 B. & C. 181. 
The following are the anthorities 
on the subject of part deliyery in 
order of date: Slubey v. Eeyward 
(1795), 2 H. Bl. 504; Eammond y. 
Anderson (1803), 1 B. & P. N. R. 69 ; 



Simmons y. Stcift (1826), 5 B. & O. 
857 ; JBunney y. Foyntz (1833), 4 B. & 
Ad. 568 ; Dixon y. Totes (1833), 5 B. 
& Ad. 313; Mike y. Gorton (1834), 
2 C. & M. 504; Eette y. Gibbime 
(1834), 2 A. & E. 57 ; Jones y. Jones 
(1841), 8 M. & W. 431 ; JFenttaorih 
y. Outhwaite (1842), 10 M. & W. 436 ; 
Tanner y. Seovell (1845), 14 M. & W. 
28 ; Ex parte Gibbes (1875), 1 Ch. D. 
101 ; Ex parte Cooper (1879), 11 C!h. 
D. 68 (criticism of Slubey y. Eeyward^ 
Hammond y. Anderson^ and Jones y. 
JoneSf supraf per Brett and Cotton, 
L. JJ., at pp. 74, 77) ; Xemp y. Faik 
(1882), 7 Ap. Ca., per Lord Black- 
bom, at p. 586. 

{e) See abo the Ulustratioiifl to 
B. 45 (7), post, p. 251. 
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A. to cat the temainder. A. may exercise liis lien oyer the rest of the S. 42. 
hay. Bunney v. Poy^itz (1833), 4 B. & A. 668. 

2. A. sells to B. goods then lying at the wharf of 0. C. afterwards 
dehyers a small portion of the goo& to D., a sub -buyer from B., but 
the goods are not transferred into B.'s name, nor does B. pay rent 
tho^for. This part deliyery is not a constmctive delivery of the 
whole of the goods, as B. only intended to take delivery of so much as 
would satisfy nis contract with D., and the facts also snow that C. did 
not, by the part delivery, intend to attorn generally to B. Tanner v. 
ScoveU (1845), 14 M. & W. 28. 

3. A. sells to B. forty-six puncheons of rum lying in C.'s ware- 
house. On B.'s request for a deliyery order, A. gives B. delivery 
orders for two puncheons only, which are then delivered to a purchaser 
from B. A. can exercise nis lien over the remaining forty-four 
praicheons. Dixon v. Yates (1833J, 5 B. & Ad. 313. 

4. A. sells to B., for 798^., payable by bill, a quantity of bacon then 
lying at C.*s whaij, and leaves an order with 0. to deliver to B. B. 
weighs the whole of the bacon, and takes away twenty-five bales. B. 
then becomes bankrupt. The part delivery to B. divests A.*8 lien, as 
it appears from the facts — viz., !B. having taken possession of the whole 
of the bacon for the purpose of weighing, the price being entire, and 
C.*8 assenting to B.*s acte — that 0. had consented to become bailee of 
all the bacon. Hammond y. Anderson (1803), 1 B. & P. N. B. 69 (/). 

43. — (1.) The unpaid seller of goods loses his lien Termination 

• t f • 1 of lion. 

or Tight of retention thereon — 

(a) When he delivers the goods to a carrier or 

other bailee or custodier for the purpose of 
transmission to the buyer without reserving 
the right of disposal of the goods ; 

(b) When the buyer or his agent lawfully obtains 

possession of the goods ; 

(c) By waiver thereof. 

(2,) The unpaid seller of goods, having a lien or 
right of retention thereon, does not lose his lien or 
right of retention by reason only that he has 
obtained judgment or decree for the price of the 
goods. 

Wlien lie delivers the goods to a carrier, &c.— ^' A deliyery of S. 43 (i) (a). 
the goods to a common carrier for conveyance to the buyer is 
such a deliyery of actual possession to the buyer, through his 
agent, the carrier, as Suffices to put an end to the seller's 
lien"(^). The case is therefore only an illustration of the 

(/) Ab explained in Ex parte Cooper at p. 57 1 . 
and JSx parte Falk, note {d) on pre- (^) Benj. p. 813, and the authori- 

eeding* page ; and per Parke, J., in ties dted in the note in loc, 
Bwmey y. Poyntz (1833), 4 B. & Ad. 

G. Q 
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Seller doM 
not lose lien 
when carrier 
10 hiB agent. 



S. 48 (1) (a), fdlowing olaufle, sub-s. (1) (b). The law relating to deliTeiy 
to a carrier lias been already stated in b. 32, ante, p. 198. 

By the term '' carrier/' though spoken of in general terms, is 
doubtless meant, as before the Act, a carrier, being the huyer's 
agent. If he be the seller's agent, the seller, haying pos- 
session, would naturally not lose his lien. In such a case 
the seller would seem to '^ reserve the right of disposal " under 
this clause. On this Lord Blackburn makes the following 
remarks: — 

'' It is very usual for a vendor to reserve to himself by the 
terms of the contract of sale, and of the contract which he makes 
with the carrier, a right to prevent or delay the delivery of the 
goods to the purchaser until some conditions are fulfilled. When 
this is the case the solvency of the purchaser is beside the ques- 
tion ; neither he nor his representatives have any right to take 
possession until the conditions are fulfilled, or are waived by the 
vendor. . . . When the conditions are binding, the case is not 
one of stoppage in transitu, but rather a case in which the 
particular circumstances have prevented the transitua ever com- 
mencing, as the carrier, instead of being an agent to forward 
from the vendor to the buyer, has agreed to be an agent to keep 
possession for the vendor imtil the conditions are fulfilled " (t). 
See further, the notes below on the effect of these words. 

The lien, when lost by delivery to a carrier, may, of course, be 
revested under s. 44 by stoppage in transit. 

Or other bailee.— As the *' other bailee " must be one ''for the 
purpose of transmission to the buyer," the term must have been 
intended, ex majori cauteld, to be synonymous with " carrier," or 
to include cases where the carrier temporarily warehouses the 
goods in the course of transit. The case of a warehouseman or 
wharfinger to hold possession apart from transit is dealt with in 
the following clause (b). 

Custodier. — ^This is a Scotch term, and is also included under 
the term " bailee " by s. 62 (1), post. 

Without reserving the right of disposaL^When goods are 
carried by sea, the effect upon the seller's lien, of delivery of the 
goods on board ship, depends upon the seller's intention at the 
time of shipment to transfer to the buyer the possession of the 
goods. The seller may intend to reserve his right of disposal of 
the goods, and may effectuate that intention by taking the bill 
of lading to his own order or assigns under s. 19 (2), and so 
restrict the effect of delivery. Shipment, when a bill of lading 



Effect of ship 
mcnt npon 
theseUer's 
lien. 



(i) Blaokb. p. 380. 
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IB taken, is not a delivery to the buyer, but to the master of the S. 48 (l) (a). 

ship, as bailee, to deliver to the person indicated in the bill of 

lading (k). It follows that delivery on board the buyer's own 

ship, whether it be a general ship, or one sent specially for the 

goods, when the seller does not restrict the delivery by the form 

ol the bill of lading, or otherwise, is a delivery to the master of 

the ship, not as carrier, but as the buyer's agent (/), and the 

seller's lien is lost under sub-s. (1) (b), next following. The 

shipment is not complete until the bill of lading has been 

taken (m), and, prior thereto, the shipper's intention as to the 

effect of the delivery may be inferred from the terms of the 

ship's receipt for the goods (n). When the seller takes a biU of 

lading maHng the goods deliverable to his own order, or assigns, 

that is primd facie evidence that he intends to retain control over 

the goods, and his lien will not be lost. (See s. 19 (2).) But 

when the goods have been shipped, and the seller has taken a 

bill of lading to the order of the buyer, or has duly indorsed the 

bill of lading to him, then the shipment is equivalent to delivery 

of possession of the goods and the seller's lien is gone. ''A cargo 

at sea, while in the hands of the carrier, is necessarily incapable 

of physical deliveiy. During the period of transit and voyage, 

the bill of lading by the law merchant is tmiversally recognized 

as its symbol, and the indorsement and delivery of the bill 

of lading operate as a symbolical delivery of the cargo " (o). 

Generally, as to the seller's reservation of the jus disponendi, 

or ''right of disposal " of the goods, see s. 19, ante, p. 136, and 

Benj. pp. 346 — 371. 

Illttstilatioks. 

1. A. agrees to sell goods to B. free on board a ship, and delivers 
them on board and takes a receipt in his own name, bein^ thereby 
entitled to demand the bill of ladmg. A. has not lost his hen, as he 
has reserved the right of disposal of the goods. Craven v. Byder (1816), 
6 Taunt. 433 (j>). 

(*) Per Parke, B., in Wait v. («) Crrwmv. J?y<for(1816),6Taunt. 

Buker (1848), 2 Ex. 1. 433 ; Falk y. FleUher (1866), 18 0. 

(/) Turner y. TnttUes of the Liver- B. N. S. 400. 
pool Doeka (1851), 6 Ex. 543 ; 20 L. (o) Per Bowen, L.J., in Sandart^. 

J. Ex. 394; SehottmamY, Laneaehire Maclean (1883), 11 Q. B. D. at 

% Torkihire By, Co, (1867), 2 Ch. Ap. p. 341. 

332 ; and see 8. 45 (1), p. 239, as to {p) See also i^Mri&y. Eaifield {\%22), 

the effect of such a deliyeiy on the 5 B. & A. 632, where the seller 

fleOer's right of stoppage in trantitu. demanded a receipt which was not 

(m) Per Bramwell, B., in Gaharrm giyen. Alitor, if the ship belongs 

v. Kree/t (1876), L. B. 10 Ex. at to the hnyer : Oowa^'ee v. Thompoon 

p. 281. (1846), 5 Moo. P. 0. 166. 

q2 
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S. 43 (1) (a). 2. A. sells goods to B., and delivers them on board B.'s general sliip, 
and takes the bill of lading to the order of B. This is a delivery (with- 
out a reservation of the nght of disposal) by A. to the master of the 
ship as carrier or agent for B., and A. has lost his lien. 8choUman$ y. 
L. & r. By, Co. (1867), 2 Ch. Ap. 332. 



S.43(l)(b). 



(I) Abandon- 
ment of lien. 



(i) Gbodsin 

seller's 

possession. 



When the buyer or his agent lawfully obtains possession.^ 

The possession must be obt«dned lawfully. It is apparently 
otherwise in the case of stoppage in transitu (see notes to s. 45 (2), 
post^ p. 245). 

The seller may lose his lien (1) by abandonment, or (2) by 
waiver. He abandons his lien by parting with the possession of 
the goods to the buyer or his agent ; he waives his lien when, 
without parting with possession, he shows his intention at the 
time of the formation of the contract not to retain possession 
until payment of the price. The seller's waiver of his lien is 
discussed under clause (c), post^ p. 232. 

It will be found convenient, in treating of the different modes 
by which the seller may abandon his lien, to classify them with 
regard to the situation of the goods at the time of the contract. 

(i) Goods in the seller* s possession. — ^This is the ordinary case, 
and the modes by which delivery of possession may be effected 
are so various as to justify the remark that '4t is difficult to 
select those leading principles which are sufficient to cany us 
safely through the labyrinth of cases that overwhelm and oppress 
this branch of the law " {q). The simplest mode is for the buyer 
to send his own cart, barge or ship for the goods, and either 
himself or by his agent to remove the goods out of the seller's 
possession by receiving them in the cart, barge or 8hip(r). 
Another mode is for the seller to deliver the goods to a carrier for 
transmission to the buyer under sub-s. 1 (a), supra. Apart from 
these obvious modes, possession of goods may be delivered in 
various ways according to circumstances. Speaking generally, 
the same acts which amount to an ** actual receipt " of the goods 
within the meaning of s. 4 will constitute a deHvery of possession 
to divest the seller's lien («), so that the inquiry on this point 
has been anticipated {ante^ pp. 36 — 40). But there is one excep* 
tion in the case where the seller in possession agrees to retain 
possession of the goods as bailee for the buyer. This change in 
the character of the possession constitutes an ^' actual receipt" by 



{q) 2 Kent's Comm. 610 (ed. 1873), 
dted in Benj. 813. 

(r) See, however, on this the re- 
marks of Jessel, M.B., in Merchant 



Banking Co. v. Phcenix Bessemer Steel 
Co. (1877), 6 Ch. D. at p. 219. 

(«) Per Our.t in Cusack v. Bobinsom 
(1861), 1 B. & S. 299. 
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the buyer under s. 4, but is not a delivery of possession effectual S. 43 (l) (b). 
to divest the seller's lien (t), ' 

Conversely, the buyer may take possession as bailee for the Buyer obtain- 
seUer, and it has been held that the seUer's rights are not ^^^^'''' 
determined (u), bailee, and 

In spite of the generality of the terms employed, there is, it is ®?^* ^^ *^ 
submitted, no change of the law effected with regard to this latter thereon, 
dass of cases. When the buyer obtains actual possession of the 
goods, as the seller's bailee for a special purpose, the transaction 
may be looked at in several ways : (1) that the buyer's possession 
is not such a possession as is contemplated by clause (b). 
This appears to be the view of Lord Blackburn (v) and Mr. 
Campbell (tr), the latljer of whom states broadly his opinion that 
there is no transfer of possession at all, on the authority of 
Tempest v. Fitzgerald, and Reeves v. Capper, infra (w) ; and Lord 
Blackburn says, with regard to the former case, that the buyer 
there had no right to take away the horse. Perhaps the word 
'' lawfully " was inserted in the clause to include such a case. 
(2) That the agreement constituting the bailment may be an 
agreement under s. 65 negativing the seller's liability to lose his 
hen ; and (3) that by the agreement the seller may have reserved 
to him, not a Hen properly so called, but such a special interest 
or property as is referred to in Dodsley v. Varley{x)y i.e., ** in- 
dependent of actual possession, and consistent with the [general] 
property being in the buyer." In the latter case the seller's 
interest would not be dealt with by this clause at all, but would 
be preserved as a common law rule by s. 61 (2). 

Under very similar circimistances the co-owner of a box, who 
was by agreement entitled to the possession of it, was held by 
that agreement to have a special property in the other co-owner's 
half of the box, independent of the latter's temporary possession 
as special bailee (y). 

A delivery of possession is not effected by the *^ mere marking Possession not 
of the goods in the buyer's name, or setting them aside, or ^^^^ ^^ 
boxing them up by the buyer's orders, and putting his name paoldng 
on them, so long as the seller holds the goods, and has not S^^^^' 
agreed to give credit for them " (z) ; but it is otherwise when 

(t) See notes to s. 41 (2), ante, p. (v) Blaokb. p. 30. 

222. Toumley v. Crump (1836), 4 (w) On Sale (Ist ed.), p. 346. 

A. & £. 58 ; and cf. Elmore y. Stem (x) (1840), 12 A. & E. 632, 634.' 

(1809), 1 Taunt. 468 ; Benj. pp. 771, (y) See JVy^Mr^ v. Handelaar, [1892] 

812. 2 Q. B. 202 ; 61 L. J. Q. B. 709, 

(«) Beeves y. Capper (1838), 6 B. the latter being the better report. 

N. O. 136; Tempest v. Fitsgerald (a) Benj. p. 817. 
(1820), 3 B. & A. 680. 
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S.43(l)(b). 

(ii) Goods in 
cmjer's poe- 
sesAonas 
seller's bailee. 



(iii) Goods in 
poBsession of 
thiid person^ 
(a] being the 
seller's agent. 



the goods are in the possesdon of a third person not being 
bailee for the seller (a). (See post, p. 231.) 

(ii) Goods in the huyef^s possession as the seller^ s bailee. — ^In this 
case, which is not a common one, there is no change of possession 
required, but only a change in the character of the possession, 
and this is effected by the completion of the contract of sale 
without any further act of the parties. '' After a sale has been 
shown to exists the goods being already in actual possession, 
and the effect of the contract being to transfer the right of 
possession as well as that of property, the delivery becomes 
complete of necessity without further act on either side, though, 
ot course in this, as in all other cases, the parties may by agree- 
ment [under s. 55] provide that this effect shall not take place. 
If A. has consigned to B. goods for sale, there is nothing in the 
law to prevent a contract between them by which A. sells the 
goods to B., coupled with a stipulation that B.'s possession shall 
continue to be that of a bailee for A. until payment of the price " (5). 

Mr. Benjamin, however, shows (c) that ''if the question were 
as to ike formation of the contract [under s. 4], evidence would of 
course be required to show that the buyer's possession had 
become changed from that of bailee to that of purchaser " (J). 
By this the learned author appears to mean that in these cases 
some act of the buyer is required inconsistent with the contina- 
ance of his former possession, and thus authenticating the 
contract. 

(iii) Goods in the possession of a third person. 

(a) When the third person is the seller's agent. 

An actual delivery of possession takes place, and the seller's 
lien is lost, when the agent attorns to the buyer, that is to say, 
when he agrees, with the assent of both parties, to retain posses- 
sion of the goods as the buyer's agent {e). When the goods are 
lying in a warehouse or on a wharf, the mere transfer of a 
delivery order, dock warrant, or other so-called ''document of 
title" does not (apart from statute) divest the seller's lien 
until the document has been lodged with tlie warehouseman, 
wharfinger, or other custodian of the goods and has been 
accepted by him (/). Herein the transfer of these documents 



(a) Benj. p. 840. 

{b) Benj. p. 812; Pollock on Pos- 
session, p. 74. 

{c) p. 812. 

(d) Edan t. Dudfield (1841), 1 Q. 
B. 302 ; LiUyufhiUY. Dewreux (1846), 
15 M. & W. 286 ; Toyfor v. Wdie' 
JUU (1866), 6 E. & B. 766. 



($) Benj. pp. 169 et »eq,, 778 et 
•eq.y 812. 

(/) JBmtaU V. Sum (1824), 3 B. & 
G. 423 ; MeEwan v. 8mUh (1849), 2 
H. L. 309. Q^arey whether eTidence 
of a trade nsage to the oontraij 
would be admissible. Benj. p. 838. 
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difPers from the transfer of a bill of lading. For, as it lias S. 43 (1) (b). 
already been stated {antCy p. 227), the transfer of a bill of lading 
to the buyer is equivalent to a delivery of the actualpossession 
of the goods, ipso facto , and without the necessity of attornment 
on the part of the master of the ship. The reason for this dis- 
tinction is stated by Lord Blackburn to be that " when goods are 
at sea, the purchaser who takes the bill of lading has done all 
that is possible in order to take possession of the goods, as there 
is a physical obstacle to his seeking out the master of the ship 
and requiring him to attorn to his rights ; but when the goods 
are on land, there is no reason why the person who receives a 
delivery order or dock warrant should not at once lodge it with 
the bailee and so take actual or constructive possession of the 
goods "(^). 

At common law, dock warrants, warehouse-keepers' certificates, Effect of 
warrants, or orders for the delivery of goods, have always been ^^^L 
regarded as mere '' tokens of authority to receive possession," in delivery ' 
spite of the repeated testimony of special juries of London mer- ^^^^* ^^ 
chants that a transfer of these documents, or, at any rate, of j^^^* common 
dock warrants and certificates, was regarded as a transfer of the 
possession of the goods they represent. On the other hand, by 
statute, these documents have been treated as '^ instruments used (2) by statute, 
in the ordinary course of business as proof of the possession of 
goods," and as ** authorizing the possessor of such docimients to 
transfer the goods thereby represented." (See s. 1 (4) of the 
Factors Act, Appendix of Statutes, posty p. 325.) The legislature, 
in fact, regarded these documents as being, like bills of lading, 
the symbols of the goods which they represent. 

The seller may countermand the ddivery order if the bailee 
has not in the meantime attorned to the buyer (A). 

By s. 47 (y. V,) (and s. 10 of the Factors Act, Appendix of 
Statutes, post, p. 327), the mere transfer by the buyer, being the 
lawful transferee thereof, of a docimient of title as defined by the 
latter Act (i), to a sub-buyer or pledgee in good faith and for value, 
divests the original seller's lien wholly or in part respectively. 

(b) When the third person is not the seller's agent. (b) Not being 

If the seller allow the buyer to deal with the goods as owner, ^^^^® 
as, e, y., to mark them or to spend money upon them, and to take 
away a part of them, this is a delivery of possession sufficient 



(^) Blaokb. p. 416. Saitem Ey. Co. (1876), 34 L. T. N. 

{k) M6J3wan y. SmUh (1849), 2 H. S. 537. 

L. 809; Ofiffltha y. JP&rry (1859), (0 s. 1 (4); see also 8. 62 (1) of 

1 £. & E. 680; FooUy v. Great this Act. 
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8. 43 (1) (b)» to divest his lien, although, as was stated at p. 229, antSj it would 
be insufficient if the goods were in the seller's own possession (A). 

Illustratiokb. 

1. A. sells to B. puncheons of Tum» then in A.'s possession, and B. 

Suts his initialB on tne casks, and gauges and coopers them. This fact 
oes not divest A/s hen. IHxon v. Yates (1833), 5 B. & Ad. 313. 

2. A. sells to B. cigars, which are packed in B.'s boxes, and left on 
A.'s premises till called for. The packing is no delivery of possession 
to B., and A. has not lost his hen. Boulter v. AmoH (1832), 1 0. & M. 
333. 

3. A. sells to B. wine which is lying in A.'s bonded warehouse^ and 
gives B. a delivery order bv which he a^p^es to hold the wine to B.'a 
order. A.'s possession, as jB.*s bailee, bemg subject to s. 41 (2), B. has 
not obtained possession through his agent. A., and A. has not lost his 
hen. Toumley v. Crump (1836), 4 A. & E. 58. 

4. A. sells to B. some casks of butter and gives him a deHvery order on 
C, the warehouseman, with whom B. lodges the order, and wno assents 
tiiereto. A. has lost lus lien, as B. has obtained possession through C, 
his agent. Barman v. Anderson (1809), 2 Camp. 243. 

6. A. sells goods to B., giving him a deHvery order on 0., a ware- 
houseman, with whom the goods are lodged. 0. refuses to attoni to B. 
on the ground that the goods are standing in the name of a former 
owner, and have not been transferred into the name of A. A. has not 
lost his hen, as C. has not become B.*8 agent to hold for him. Lack^ 
ingUm v. Atherton (1844), 8 Scott, N. E. 38. 

6. A. sells to B. timber, then lying on the land of C, who is not A.'s 
agent, B. to have liberty to enter on the land and remove the timber. 
B. marks all the timber and removes part. A. has lost his Hen on all 
the trees, C.'s land being, under the circumstances, B.*s warehouse, 
which he could enter when he pleased. Tandty v. Turner (1835), 
2 B. N. C. 151. 

8. 43 (I) (c) By waiver thereof. — ^The seller's Hen arises "by impHcation of 
f2) Waiver of law" (see notes to s. 39 (1), ante, p. 215); it may, therefore, 
*^^» under s. 55, be waived either by express agreement or by impH- 

cation. " If a mercantile relation, which might involve a Hen, is 
created by a written contract, and security given for the result of 
express, the deaHngs in that relation, the express stipulation and agree- 

ment of the parties for security exclude Hen, and limit their 
rights by the extent of the express contract that they have made. 
Expressum facit cessare taciturn " (/). 
or impHed, The seller may also waive his Hen by impHcation in some one 

of the following ways : — 
(i) By sale on (i) By selling on credit (m), t. e,, when time is given for 
c"^®^' payment, and no time fixed for deHvery. "It is, of course, 

competent for the parties to agree expressly that the goods, ' 

{k) TmiUy V. Timm (1836), 2 {J) Per Lord Westhniy in C*fl»i«#rf 

Bing. N. C. 161; Cooper v. Bill y. 2)w««w« (1866), 1 P. C. at p. 806 ; 

(1866), 3 H. & C. 722 ; 34 L. J. £z. and see s. 66. 

161 ; Benj. p. 840. (m) See on^, p. 220.. 
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ihoagli sold on credit, are not to be delivered until paid for ; S. 48 (1) (c). 

but unless this special agreement, or an established usage to " 

the same effect in the particular trade of the parties, can be 

shown (n), selling goods on credit means, ex vi terminorumy that 

the buyer is to take them into his possession, and the seller is to 

trust to the buyer's promise for the payment of the price at a 

fature time " (o). 

(ii) By taking a bill, note, or other negotiable security in con* (U) Bytakmg 
ditional payment of the price. (See notes to s. 38 (1) (b), antey P^ ^^ ^ 
p. 211.) payment. 

Here the waiver is conditional only, and the lien revives on the 
expiration of the period of credit, or on dishonour of the security 
taken in payment. But it is not every security that will exclude a 
lien. A bill or note being payable at a distant day will obviously 
exclude it, as credit is given. **As I understand the law," 
says Kay, J., in Angus v. McLachlan{p) (a case of an innkeeper), 
"it is not the mere taking of a security which destroys the lien, 
hut there must be something in the facts of the case, or in the 
nature of the security taken, which is inconsistent with the 
existence of the lien, and which is destructive of it." 

(iii) By assentrag to the buyer's reselling or pledging the (ill) By assent 
goods. toWer's 

The seller's assent may be given either after the sale or pledge pledge of 
has taken place (y), or by anticipation, e.g., by transferring to fi^x>^* 
the buyer some document relating to the goods which is by the 
custom of the trade negotiable, and which is issued for the pur- 
pose of enabling the buyer to re-seU or pledge the goods to which 
it refers (r). In these circumstances, the seller, by expressly or 
impliedly assenting to the resale or pledge, is deemed to repre- 
sent that the goods are free from his lien, and is estopped from 
afterwards denying the representation to be true. (On this 
subject, see the notes to s. 47, post, p. 256.) 

Judgment or decree for the price of the goods. — Sub-s. 2 is S. 48 (2). 
merely declaratory of the previous law (*). 

(n) 8. 56, post ; and see Field t. East, 308. 

LOean (1861), 6 H. & N. 617; 30 {r) Merchant Banking Ch.Y.Phcenix 

L. J. Ex. 168, OTerruling on this Bessemer Steel Co. {1^11)^6 (Jb..!), 205, 

point, Spartali v. Beneeke, infra, Cf . Gunn v. Bolckow, Vaughan ^ Co, 

(o) Benj. p. 809; Spartaiiy, Beneeke (1875), 10 Ch. Ap. 491 (wharfinger's 

(1850), 10 0. B. 212 ; 19 L. J. 0. P. certificate) ; Farmiloe v. Bain (1876), 

293. 1 0. P. D. 445 ("nndertakmg" to 

(j») (1883), 23 Gh. D. at p. 335, deliyer). 

quoting Tindal, G.J., in Eewison v.. («) Eoulditeh y. Desangss (1818), 2 

Outhrie (1886), 2 B. N. 0. at p. 759. Stark. 337 ; Scrivener v. G. Jf. By. 

{q) Stoveld V. Eughes (1811), 14 Co, (1871), 19 W. R. 388. 
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S.44. 



Stoppage in transitu. 



Right of 44. Subject to the provisions of this Act, when 

tfi transitu, the buyer of goods becomes insolvent, the unpaid 
seller who has parted with the possession of the 
goods has the right of stopping them in transitUj 
that is to say, he may resume possession of the 
goods as long as they are in course of transit, and 
may retain them imtil payment or tender of the 
price. 

Subject to the provlBions of this Act. — i.e., of ss. 45 — 47. 

This section declares generally the right of the seller to stop 
goods in transit, as laid down in Lickharrow y. Mason (J), leaving, 
as is submitted, the mode of the stoppage undefined, save in so 
far as illustrations of the method are given in s. 46(1). (See the 
notes to that section.) 

S. 44 applies when the property in the goods has passed 
to the buyer, and the seller has " parted with " the possession 
thereof by delivery to a carrier or other agent to forward. Such 
cases must be carefully distinguished from those in which, under 
s. 13 (1) (a), the seller has reserved "the right of disposal" 
♦irhen delivering to the carrier. " When this is the case, the 
Golvency of the purchaser is beside the question. The right of 
Bt('ppage in transitu is a right to interfere and prevent the buyer 
frc.m taking actual possession, which he would otherwise have a 
rioht to take, and to imdo the effect of an unconditional delivery 
to an agent to forward " (m), under s. 43 (1) (a). 

The unpaid seller's right of stoppage in transitu is derived, 
liko his kindred right of lien, from the law merchant (n) ; it arises 
solely on the buyer's insolvency, and is based upon the plain 
reason of justice and equity " that the goods of one man should 
not be applied in payment of another's debts "(o). '<If after 
the seller has delivered the goods out of his own possession, and 
put them in the hands of a carrier for delivery to the buyer 
(which, [under s. 43 (1) (a),] is such a constructive delivery 
as divests the seller's lien), he discovers that the buyer is 
insolvent, he may retake the goods, if he can, before they 

(0 (1793), 2 T. B. 68 ; 1 Sm. L. (o) Per Locd Nortiungtoii, L.C.» 

0. (9th ed.) p. 787. in jyAguUa ▼. Zmtitrt (1761), % 

(m) Blaokb. p. 380. Eden, at p. 77 ; S. (7., Amb. 399. 
In) Blaokb. p. 318. 
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reach {he hujer's possession, and thus avoid having his pro- . S. 44. 
perty applied in payment of the debts due by the buyer to other ^-*— — 
people " (p). 

The two essential conditions to the seller's exercise of ihe 
right of stoppage tn transitu are (1) that the buyer is insolvent ; 
and (2) that the goods are in course of transit (as defined in s. 45), 
t.tf., are ''in the custody of some third person, intermediate 
between the seller, who has parted with, and the buyer, who has 
not yet acquired, actual possession '' {q). 

Buyer . . . becomes insolvent — ^Insolvency is thus defined by Meaning of 
s. 62 (3) :— " A person is deemed to be insolvent who either has "i^olvenoy." 
ceased to pay his debts in the ordinary course of business, or 
cannot pay his debts as they become due, whether he has com- 
mitted an act of bankruptcy or not." The additional words, 
" and whether he has become a notour bankrupt or not," are 
to be confined, presumably, to Scotland (r). 

The term '' insolvency " has had attached to it, both atconmion 
law and by statute, a wider meaning than attaches to the term 
" bankruptcy." It imports a general inability to pay debts in 
the ordinary course of trade or business {«). The fact that the 
buyer has "stopped payment" has been held, as a matter of 
course, to amount to "insolvency" justifying stoppage in 
transitu; and the failure to pay one just and admitted debt 
would probably be sufficient proof of a general incapacity (/). 

It is not necessary that the buyer should have been found, or 
should be, insolvent at the date of the stoppage, provided he be 
80 in fact when the goods arrive at their destination. " If the 
buyer is then insolvent, the premature stoppage will avail for 
the protection of the seller ; but if the buyer remain solvent, the 
seller would be bound to deliver the goods with an indemnifica- 
tion for the expenses which may have been incurred " (u). 

The unpaid seller. — ^The seller may be wholly or partially un- 
paid (ante, p. 209). As to the persons who stand in the position 

{p) Benj. p. 843. 2 C. M. & R. at p. 620, per Parke, 

(q) Per Parke, B., in Oibaon t. B. ; see the diflcnfision of the term 

Carruiheri (1841), 8 M. & W. at **insolvmcy* in Sep, y. The SaddUrs' 

p. 328, approved by Lord Cairns, in Co. (1863), 10 H. L. C. at p. 425, 

BirmUson y. Strang (1868), 8 Ch. Ap. per Willee, J. ; and in In re JPhcmix 

•t p. 690 ; and by Jamee, L.J., in Bessemer Steel Co. (1876), 4 Gh. D. 

Es parU Rosevear China Clay Co. 108 (0. A.). 
(1879), 11 Ch. D. at p. 669. (0 See Benj. p. 851. 

(r) See Bell's Diot. Law of Soot- (u) Benj. p. 852; see 2^ Oonstantia 

land, p. 79. (1807), 6 Bob. Adm. B. at p. 326, ^ 

(t) BiddUeowibe v. Bond (1835), 4* per Lord Stowell; of. also i:^ Tigrrn 

A. &E. 332 ; ParJcerT. Oostage (1836), (1863), 32 L. J. Adm. at p. 101. 
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B. 44. of sellers, and have been held entitled to exercise the right of 
* stoppage, see s. 38 (2), antey p. 212. 

Has the right of stopping them in transitu. — ^The right of 
stoppage can be exercised only over the actual goods while in 
transit. If the goods have been damaged in transit, the seller 
cannot claim a right of stoppage as to the proceeds of insurance 
accruing to the buyer in respect thereof (ar). Nor, when the 
right to stop the actual goods has once been lost by the transfer 
of the bill of lading to a sub-buyer, can the seller claim to stop 
the proceeds of the sub-sale (y). 

He may resume possession. — The effect of the exercise of the 
right is under s. 48 (1) to restore the seller to his old position^ 
and not to rescind the contract. Stoppage in transitu is ''a 
retaking by the unpaid vendor, either on the cancellation of 
the contract, as some people say, or, as I should rather say, on 
resuming possession for the purpose of insisting on his lien for 
the price " (z). 

And as the possession of the goods must be resumed with a 
view to their retention " until payment or tender of the price," 
the seller will acquire no new right of lien when the goods are 
delivered to him, after the termination of the transit, for some 
special purpose (a). The converse case, where the seller's lien is 
not divested by delivery to the buyer as special bailee, is noticed 
antCy p. 229. 

^* The unpaid seller's right of stoppage is higher in its nature 
than the carrier's lien for his general balance (i), though not for 
the special chcurges on the goods sold ; and he may also main- 
tain his claim as paramount to that of a creditor of the buyer 
who has attached the goods whilst in transit, by process out of 
the Mayor's Court of the city of London " (c). 

In course of transit— Defined by s. 45. 

Until payment or tender of the price.— Such payment or 
tender divests the resimied lien. (See s. 38 (1) (a).) 

Illttsteations. 

1. A. sells goods to B., and sends them by C, a carrier, to L. directed 
to B. B. becomes insolvent, and A. stops the goods in tranat. On 

(«) Bmultton v. Strang (1866), 3 (z) Per Cotton, L.J., in Fhelps t. 

Oh. 688. Comber (1886), 29 Gh. D. at p. 821. 

(y) Per Lords Selbome and Black- («) Valpy y. Gibson (1847), 4 C. B. 

hum in Kemp v. Falk (1880), 7 App. 837. 

Ca. at pp. 677, 682 ; of., however, (b) Oppenheim v. Mussell (1802), 3 

judgment of Cotton, L. J., in Ex parte B. & P. 42. 

Golding, Davie # Co. (1880), 13 Ch. D. (e) SmUh y. Ooee (1808), 1 Cbunp. 

at p. 638. 282 ; Benj. p. 860. 
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arrival of the goods at L., they are, by mistake of O.'s derk, deUyered S. 44. 

to B. A. may maintain trover against B,*8 assignees in bankruptcy. 

LiU V. Cowley (1816), 7 Taunt. 169, 

2. A. sells goods to B., and consigns them to him by C, a carrier. 

B. becomes insolvent, and A. stops the goods in transit, and requires 

C. to re-deliver to him. 0. nevertheless delivers to B. C. is liable to 
Al. in tiie value of the goods for his wrongful act in delivering to B. 
after A.'s notice, as A. is entitled to resume possession. Poniifex v. 
Midland By. Co. (1877), 3 Q. B. D. 23. 

45. — (1.) Goods are deemed to be in course of Duration of 
transit from the time when they are delivered to a 
carrier by land or water, or other bailee or custodier 
for the purpose of transmission to the buyer, until 
the buyer, or his agent in that behalf, takes 
delivery of them from such carrier or other bailee 
or custodier. 

This sub-section states the general rule as to the duration of 
the transit. The following sub-sections show its special applica- 
tion to particular facts. 

In course of transit.— The principles of law which relate to S. 46 (1). 
the duration of the transit are clearly settled ; the difficulty arises 
in their application to the facts and circumstances, often complex 
or equivocal, of each particular case. The transit conmiences 
when the seller parts with the possession of the g^oods to a 
carrier for the purpose of their transmission to the buyer, up to 
which moment the seller may exercise his right of lien, as already 
described ; it ceases when the buyer, or his agent for custody, 
takes actual possession of the goods. In some cases there is no 
transit, because the carrier is the buyer's servant. There is then 
no delivery to **a carrier" within this section. For example, the 
buyer may send his own cart, or barge, or ship, for the goods, 
and then a delivery of the goods to the carter, or bargeman, or 
master of the ship (unless the seller receives his power of dis- 
posal under s. 19 (2)), is a delivery into the buyer's possession («^, 
and the right of stoppage in transitu never exists. The only 
question, then, which arises for ascertaining the duration of the 
transit is, In what capacity has the agent taken possession of 
the goods ? Is he an agent to forward the goods to the buyer, 
or is he an agent to hold goods at the buyer's disposal ? 

{i) See, howerer, per Jessel, M.B., Gh. D. at p. 219, where he treats the 
in Mirckant Banking Co. of London question as one of faety and not of 
V. Frwwcidl Banking Co. (1877), 5 law. 
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8. 45 (1). To a carrier or other bailee.— The chief difficulty arises when 

the agent acts in two capacities, as, ^.y., as a carrier, and also as 

bailee, e.g,^ as a warehouseman or wharfibiger. The carrier may 

then lodge the goods in his warehouse or on his wharf, either as 

a place of deposit in connection with the carriage, «.«., "for the 

purpose of transmission," or as a place of deposit subject to the 

buyer's orders. In such a case, as the fact of possession " is in 

itself ambiguous, it is necessary to gather the intention of the 

parties from their minor acts " (e). 

" Goods may be still in transit, though lying in a warehouse 

to which they have been sent by the seller on the buyer's orders. 

Goods sold in Manchester to a merchant in New York may be 

still in transit while lying in a warehouse in liyerpool. The 

question, and the sole question, for determining whether the 

iransitus is ended is, In what capacity the goods are held by him 

who has the custody? Is he the buyer's agent to keep the 

goods ? or, the buyer's agent to forward them to the destination 

intended (/) at the time the goods were put in transit ? If, in 

the case supposed, the goods in the Liverpool warehouse are 

there! awaiting shipment to New York, in pursuance of the 

buyer's original order to send him the goods to New York, they 

are still in transit, even though the parties in possession in 

Liverpool may be the general agents of the New York merchant 

for selling as well as forwarding goods. But if the buyer 

ordered his goods to Liverpool only, and they are kept there 

awaiting his further instructions, they are no longer in transit. 

They are in his own possession, being in possession of his agent, 

and may be sold in Liverpool or shipped to the East, or disposed 

of at the will and pleasure of the buyer" (y). And it is well 

observed by Lord Blackburn (A) that, **it then becomes a question 

depending upon what was done, and what was the intention 

with which it was done ; and as the acts are often imperfectly 

proved, and in themselves equivocal, and the intention often not 

clearly known to the parties themselves, it is not surprising that 

there should be much litigation upOn the point." 

Term "oar- The term ** carrier " in this connection includes the master of 

?®'" °^y the buyer's own ship, or ship demised to him, when the circuna.- 

master of stances of the case show that the seller has interposed the master 

bujep'a o-wn as a carrier between himself and the buyer, as where he tctkes 
ship. 

(e) Blackb. p. 364. BetheU v. Clark (1887), 20 Q. B. D. 

(/) ♦.«., not seoeasaiily 3y the at p. 617. 
temu of the oontraot, or diieotiona (^) Benj. p. 859. 
to the seller at the time. See p. 241, (A) Blackb. p. 835. 

krfroy and per Lord Eaher, M.B., in 
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ike bill of lading to his own order. Ordinarily, of course, the S. 46 (i). 

delivery of the goods on board the buyer's own ship, or ship 

demised to him, is a delivery to the buyer's agent, who then 

" takes delivery." •* But if the seller desire to restrain the effect 

of a delivery of goods on board the buyer's own vessel, he may 

do so by taking bills of lading so expressed as to indicate 

that the delivery is to the master of the veissel as an apent for 

carriage^ not an agent to receive possession for the buyer. This 

point was decided in Turner v. Trustees of Liverpool Docks (t), 

and that case was recognized as settled law in Schotsmans v. 

Lancashire and Yorkshire Ry. Co, {k\ decided by the full Court 

of Chancery Appeals " {I). " And there is no difference in the 

effect of the delivery, whether the buyer's ship was expressly 

sent for the goods, or whether it was a general ship belonging 

to the buyer, and the goods were put on board without any 

previous special arrangement " (m). 

Illttstratioit. 

A. sells goods to B., and delivers them on board B.'s own ship, 
employed as a general trader, and takes the bill of lading to the order 
of B. The transit is ended on shipment, as B.'s a^nt has received 
the goods, A. not having restricted the delivery by takmg the bill to lus 
own order. Schotamana v. X. & Y, By, Co. (1867), 2 Ch. Ap. 332. 

In In re Bruno, Silva Sf Son (n), the seller took a receipt from 
the mate of the buyer's own ship, and then handed it to the 
buyer's agent, who thereby got the bill of lading; and it was 
held that the transit ended on shipment. The case would be 
apparently otherwise if the carrier was a third person (o). 

As to the effect of delivery on board the buyer's chartered ship, 
see sub-s. 5, infra. 

For the purpose of transmission. — ^It will be useful here to cite Lord Ten- 
the definition of the transit given by Lord Tenterden (jt?), and ^^^^of " 
amplified by Lord Esher(^). ''Ooods are deemed to be in transit. 
transitu not only while they remain in the possession of the 
carrier, whether by water or land, and although such carrier 
may have been named and appointed by the consignee, but also 
when they are in any place of deposit connected with the trans- 
mission and delivery of them, having been there deposited by 

(0 (1861), 6 Ex. 543. (1890), 15 Ap. Ca. at p. 398. 

\k) (1867), 2 Ch. Ap. 332. {p) Abbott on SHpping, Part 3, 

(t) Benj. p. 865. ch. 9, p. 374 (5th ed.) ; Part 4, ch. 10, 

(m) Ihid, p. 866. p. 409 (12th ed.). 

(ft) (1887), 66 L. T. N. S. 677. {q) Loo, eit, in Kendal v. Marshall 

(9) See per Gar. hkLyoHSY. Eojkmg (1883), 11 Q. B. D. at p. ^64. 
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S. 46 (1). the person who is carrying them for the purposes of transmission 
and delivery, until they arrive at the actual possession of the 
consignee, or at the possession of his agent, who is to hold them 
at his disposal and to deal with them accordingly." 

Gk>ods, therefore, may be in course of transit — 

(1.) While being transported, so long as they are in possession 
of the carrier as carrier (r), and it is immaterial that the 
carrier is nominated or appointed by the buyer («) ; 

(2.) While deposited, so long as they are in the possession of 
the carrier as carrier, or in the possession of some other 
bailee in course of transmission to the buyer {t). 

To the buyer. — ^The buyer, or a person to whom the buyer 
directs the goods to be sent (m). 

TTntil the buyer or his agent in that behalf.— The buyer's 
" agent " includes any one to whom the buyer's rights have been 
transferred, either by contract as a sub-buyer (a?), or by operation 
of law, as the buyer's trustee in bankruptcy (y). Qweref 
whether the sheriff, on an execution against the buyer, has the 
same right ? (z) 

Takes delivery. — 1.«., a transfer of possession (see s. 62 (1)). 
** The actual delivery to the buyer or his agent, which puts an 
end to the transitus, may be at the buyer's own warehouse, or 
at a place which he uses as his own, though belonging to 
another, for the deposit of goods (a), or at a place where he 
means the goods to remain, until a fresh destination is com- 
municated to them by orders from himself '* (^). 

It sometimes happens that the buyer contemplates a particular 
destination for the goods, and then the question arises whether 
the destination contemplated by the buyer was or was not also 
the ultimate goal as between him and the seller : in other words, 

(r) Ziekbarrow v. Mason (1794), I Oolding, Davit ^ Co, (1880), 13 Ch. 

Sm. L. G. (9tli ed.) 737, and notes; D. at p. 636 ; per Brett, M.R., in 

per Our. mEx parte Cooper (1879), 11 Ex parte Milee (1885), 16 Q. B. D. at 

Ch. D. at p. 78. p. 44. 

(«) Ex parte Eosevear China Clay (x) Dixon y. Yatee (1833), 5 B. & 

Co, (1879), 11 Ch. D. 660 (C. A.) ; Ad. 313, 341. 

and the numerous cases cited in {y) Scott y. Fettit (1803), 3 B. & 

Benj. p. 854, note ((), P. 469. 

(0 Kendal y. Marshall (1883), 11 (z) See per Chambre, J., in Oppm- 

Q. B. D. at p. 365, per Brett, L.J. ; heim y. Emsell (1802), 8 B. & P. at 

Edwards y. Erewer (1837), 2 M. & p. 64. 

W. 375; James y. GHffin (1837), 2 (a) Scott y. Fettit, supra; Row v. 

M. & W. 623 ; Ex parte Watson lUkford (1817), 8 Taunt. 83. 

(1877), 6 Ch. D. 35. (b) Per Parke, B., in Jama v. 

(«) Per Cotton, L.J., in Ex parte Gr\ffin (1836), 1 M. & W. 20. 
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whether the " course of transit " continues, as between the parties, S. 45 (l). 
until the goods reach their destination. If, previously to the DestiDation 
goods reaching that destination, the goods continue in the hands contemplated 
of a carrier as such, it is immaterial whether or not the buyer ^ al»o tiie^*^ 
may have communicated to the seller the place to which the end of the 
goods are to be sent (c) ; in that case the transit, as between the *™^^*> 
parties, is a transit between the seller and the destination, 
"What is said," however, "may be a material fact to be con- 
sidered, because it may determine when the transit ended '' {d)j 
i.e., may determine whether the ultimate destination of the goods 
was the destination as between the seller and the buyer, or whether 
it was only the destination on afresh transit. 

Usually, however, the destination is communicated, either at 
the time of the order or subsequently (e), by the buyer to the 
seller ; and often it is indicated, or even expressly agreed upon 
by the terms of the contract of sale (/). These cases are com- 
paratively simple, and the transit continues imtil the destina- 
tion fixed by the buyer has been reached, imless it is interrupted 
in the way mentioned in sub-s. 2, infra. 

Where, however, the transit from the seller to the buyer is or may be 
complete, the destination as between the parties is reached, and ^terio/deeti- 
it is immaterial that there is an ulterior destination for the goods nation, 
involving a fresh transit, not from the seller to the buyer, but 
from the buyer to some third person (y). 

In cases where an ulterior destination is contemplated, the Test for deter- 
test for determining whether the goods have reached the end of ^^^^ 
the transit is this, Is the seller competent to give instructions to whether the 
the shipping or forwarding agent, in whose possession the goods ^^^ " 
are, as to the transmission of the goods to the ulterior destination, 
or do the goods in the hands of the shipping or forwarding 
agent await the buyer's instructions ? (A). The test was laid down 
by Lord Ellenborough (t) in these words: "The goods had so 
far gotten to the end of their journey that they waited for new 



{e) Ez parte Bosevear China Clay (^) Per Cotton, L. J., in Kmdal y. 

Co. (1879), 11 Ch. D. 560. MarahaU, aupra, at p. 367. 

(d) Per Brett, M.B., in Kendal y. (h) Kendal y. Marthall (1883), 11 
Marthall (1883), 11 Q.B. D. at p. 364. Q. B. D. 356 ; Ex parte Miles (1885), 

(e) Ex parte Roeevear China Clay 15 Q. B. D. 35 ; Bethell y. Clark 
Cb. (1879), aupra, (18S7), 19 Q. B. D. 663. 

(/) Per Cotton, L.J., in Ex parte (i) In J)ixon y, Baldwin (1804), 6 

GoldiMff, Davie f Co. (1880), 13 Ch. East, at p. 186, adopted by Lord 

D. atp. 636 ; Exparte Wataon (1877), Esher, M,B,.,ia Ex parte Milea (1885), 

5 Ch. D. 35. 15 Q. B. D. at p. 44, and in EetheU 



y. Clark (1888), 20 Q. B. D. atp. 619. 



O. 
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S. 45 (1). orders from the purchaser to put them again in motion, to com- 
' municate to them another substantiTe destination, and that, 

without such orders, they would continue stationary." When 
there is an idterior destination, it is immaterial that the buyer's 
instructions are given before or after the contract of sale was 
made, or before or after the orig^al instructions to the seller to 
deliver to the agent (A). There is a peculiar difficulty in applying 
the test when the agent is both a carrier and a bailee ; and the 
character in which he holds possession of the goods is ambiguous, 
and must be decided by an analysis of the evidence in the case, 
such as the original contract, the subsequent correspondence, 
invoices, shipping documents, &c., which must be interpreted 
from a business point of view. 

Illustkations [Of transit not ended]. 

1. A. sells goods to B. and consigns them by 0., a carrier, directed 
to B. On arrival, 0. partially unloads the goods at B.*8 wharf, but 
afterwards, hearing of B.'s insolvency, and that he had absconded, 
re-ships them in his barge. The transit is not ended, as 0. still holds 
the goods as carrier. Crawshay v. Eades (1823), 1 B. & C. 181. 

2. B. buys goods of A. and orders them to be forwarded to London. 
A. gives C, B.'s agent, a delivery order for the goods, making them 
deUverable on board a vessel, which order C. indorses to D., a wharfinger. 
D. hands the order to E., a keelman, who puts the goods on board. The 
vessel moors in the port of London, and F., another wharfinger, by 
B.'s order, receives the goods into his lighter, when they are stopped 
by A. The transit is not ended, as all these steps form part of the 
course of transmission of the goods to London. Jackson v. Nicholl 
(1839), 5 B. N. C. 508. 

3. B., having bought a cargo of timber of A., to be dispatched by a 
certain ship, becomes bankrupt. Upon the arrival of the ship, B.'s 
trustee in bankruptcy goes on board and tells the captain that he is 
come to take possession, and touches some of the timber. The captain 
tells him that he wiU deliver when he is satisfied with regard to freight, 
A. then stops the goods. The transit is not ended, as the goods had 
not reached the actual possession of the buyer, and the captam had not 
agreed to hold the goods as his bailee so as to give B. constructive 
possession. Whitehead v. Anderson (1842), 9 M. & W, 518. 

4. A. agrees to supply goods to B. from time to time, B. to consign 
them to 0. at Shanghai for sale on his account, and A. to have a lien 
on the bill of lading for each separate shipment and on the proceeds of 
the sale thereof. A. sends goods, marked ** Shanghai," directed to a 
ship specified by B., and bound for that place. B. fails. A. may stop 
the ^ods at any time before they reach Shanghai, that being the 
transit contemplated (1 J by express agreement, (2) by implication from 
the fact that A. had authority , without any fresh order from B., to send 
direct to Shanghai. Ex parte Watson (1877), 5 Ch. D. 35. 

5. A. sells goods to B., and ships them to him at Falmouth. On 
arrival, the goods are lodged in the warehouse of C, the agent of the 
carrier, the course of business being that C. should hold the goods 
subject to the orders of the consignee and payment of freight. Before 
the arrival of the goods, B., who was bankrupt, had absconded. A. 

{k) Per Cotton and Brett, L.JJ., in Kendal y. MarahaU (1883), 11 Q. B. I>. 
Z56. 
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then stops the ^oods. This stoppage is good, as B., being absent, S. 46 (1). 
ooxdd not constitute 0. his agent to hold the goods, and the ^ods, — — — — • 
accordingly, were in C.*8 warehouse in the course of their transmission 
to B. Ex parte Barrow (1877), 6 Oh. D. 783. 

6. A. sells to B. a quantity of china clay, to be delivered free on 
board a ship at a certain port, but B. does not tell A. the destination 
of the vessel. B. charters a vessel to convey the clay, and it is put on 
board. Before the vessel leaves the harbour B. becomes insolvent, 
and A. stops the goods. The transit is not ended, because the goods 
are still in the hands of a carrier as such, the circumstances of the case 
showing that both A. and B. contemplated a further journey after 
delivery on board. Ex parte Bosevear China Clay Co, (1879), 11 Ch. D. 
560 (Z). 

7. B., in London, orders goods of A., at Wolverhampton. The 
order does not specify the destination of the goods. Afterwards, B. 
directs that they are to be delivered on board a particular ship ** to 
Melbourne, loading in the East India Docks." A. deHvers the goods 
to C, a railway company, to be forwarded to the ship. 0. deliver 
them to D., their agent, a lighter company, who put them on board 
the ship. B. becomes insolvent, and, after the ship has sailed, A. 
gives notice of stoppage. The transit is not ended on shipment, as ' 
the captain had no authority to receive the goods otherwise than as a 
carrier to Melbourne, and, consequently, he holds the goods as carrier 

as far as that place. Bethell v. Clark (1887), 20 Ch. D. 615 (m). 

8. B. orders ^oods of A. to be sent to 0., a shipowner, to be carried 
from S. to K. m a particular vessel, on which B., as he informs A., 
also intends to travel to K. A. sends the goods to C.*s wharf, and 
obtains a receipt showing that A. was the shipper and B. the consignee, 
and that the goods were going to K. A. hands B. the receipt, and B. 
obtains a bill of lading, in which ho is named £is consignee, but A. is not 
mentioned therein as shipper. On the voyage B. becomes bankrupt, 
and A. stops the goods. The stoppage is good, as 0. all along held 
the goods only as carrier to K., and not as agent for B. Lyons v. 
Uoffnung (1890), 15 Ap. Ca. 391. 

Illtjstkations [Of transit ended]. 

1. A. sells to B. goods and consigns them by C, a carrier, to whom 
B. had given general orders to deliver to D., a psicker. D. awaits B.*8 
orders as to the ultimate destination of all goods sent. D. is not an 
agent to forward, and the goods while in his hands are not in transit. 
ScoU V. PetUU (1803), 3 B. i& P. 469 {n), 

2. B. orders ^oods of A., and directs them to be forwarded to 0. at 
Hull " to be shipped to Hamburgh as usual." It is C.*8 duty to await 
B.*s orders before shipping the goods. B. fails, and A. stops the goods 
in the hands of 0. The transit is ended, because 0. was Ji.'s agent to 
take delivery of the goods and to keep them subject to B,*s instruc- 
tions. Dixon V. Baldwin (1804), 5 East, 175 (o). 

3. A. sells to B. goods, and consigns them, at B.*s request, to C. to be 
forwarded to V., but C. is bound to await B.'s orders to forward. The 
goods are put by 0. on bowrd a ship for V., but are re-landed by B.*s 
orders, and sent back to A. for re-packing. Although A, knows that 
the goods were intended to go to v., yet the transit ends when the 

(/) Pollowed in Brindley v. Chilffwin («) Cf . also Boice v. Bickford (1817), 

Slate Co. (1886), 65 L. J. Q. B. 67. 8 Taunt. 83 ; Bodson v. Wmtworth 

(m) Approved in Lyons v. Moffnung (1842), 4 M. & G. 1080. 
(1890), 16 App. Ca. 391. (o) See also Valpy v. Qibaon (1847), 

4 0. B. 837. 

r2 
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S. 45 (1). goods reaoh the liands of 0. ; a fortiori, when B. had exercised owner- 
ship by re-landing the goods. VaJpp v. Gibson (1847), 4 0. B. 837. 

4. A. sells goods to B. in Yorkshire and ships them to C, his own 
agent, at Liverpool, to whom he also sends the oill of lading drawn to 
order or assigns, and a bill of exchange to be accepted by B. A. sends 
B. an invoice showing that the goods were shipped on account of B. in 
Yorkshire. On arrival of the goods, C, on acceptance by B. of the 
bill of exchange, transfers to B. the bill of lading. B. indorses the 
bill to D., a carrier, who obtains possession of the goods. The transit 
ends when D., B.'s agent, takes delivery of the goods, although A. 
knew that B. lived not at Liverpool, but in Yorkshire, as the transit 

Erescribed by A. ended at Liverpool. Ex parte Oibbes (1875), 1 Ch. 
K 101. 

5. A. sells to B. goods, nothing being said at the time of sale of the 
place of delivery. B. arranges with 0. & Co., forwarding agents at G., 
that the goods should be sent to them and should be shipped by them 
to a further destination. On inquiry by A., B. orders the goods to be 
sent to C. & Co. at G., and A. consigns them to C. & Co. by a railway 
company. On arrival at G., the company give C. & Co. notice of 
arrival, and that they would be liable for warehouse rent. B. then 
becomes insolvent, and A. stops the goods. The transit is ended 
when the goods come under the control of C. & Co., they receiving 
their orders from B. independent of A., and consequently the contem- 
plated destination of the goods was, as between A. and B., the pos- 
session of C. & Co., and not the further destination. Kendal v. 
Marshall (1883), 11 Q. B. D. 356. 

6. B. oraers of A. boots, to be marked ** E. M., Kingston, Jamaica," 
and to forward the boots to C. & Co. at S. for shipment per Moselle. 
A. forwards the boots to C. & Co., instructing them to ** forward as 
directed," and gives them particulars* with the destination and the 
consignee in blank. B. instructs C. & Co, to forward to E. M., 
Kingston, Jamaica. A. is aware that the boots were intended for 
Jamaica, and on B.'s insolvency stops them at Kingston. Having 
regard to (1) the fact that the mark placed on the goods did not show 
that A. was to forwai-d to Jamaica ; (2) B.*s order to forward only to 
C. & Co. ; and (3) the fact that A. took this view by leaving the 
destination and consignee's name blank, the contemplated transit for 
the boots was from A. to C. & Co., and A. stopped too late. Ex parte 
Miles (1SS5), 15 a B. D. 39. 

7. Goods are ordered of A. , by C. , B.*s agent, deliverable on board B. *8 
ownship, bound, as A. knows, for America. Thegoodsare there delivered, 
and the mate's receipt taken by A. is given to C, who gets the bill of 
lading to his own order. The above facts show that the transit of the 
goods ends when B.'s agent takes delivery. In re Bruno, Silva & Son 
(1887), 56 L. T. N. S. 577 (p). 

(2.) If the buyer or his agent in that behalf 
obtains deKvery of the goods before their arrival at 
the appointed destination, the transit is at an end. 

Illttsteation. 

S. 46 (2). A. buys goods of B., and directs them to be sent by a carrier to G. 

Before arrival at C, the carrier, at A.*s request, delivers the goods to 
him. The transit is determined. Per Parke, B., in WhUehead y. 
Anderson (1842), 9 M. & W. at p. 534. 

(p) Of. remarks of Cave, J., in JBethell v. Clark (1887), 19 Q. B. D. at p. 662. 
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Before the Act, the law was already well settled that the buyer S. 45 (2). 
may, with the carrier^ 8 consent, anticipate delivery of the goods, ' 

and so determine the transit {q). 

But it had been questioned whether the buyer can" determine SembU, no 
the transit by a wrongful taking possession of the goods, *.«., ^^^^^^ 
when the carrier does not assent, and is not obliged to assent, to rightful and 
the premature delivery (r). It is true that in the judgment in J^^"^?*^ 
Whitehead Y, Anderson {s) (where the point arose and was argued, delivery, 
although the decision did not turn upon it) the Court expressed 
a contrary opinion. ** If the vendee take them (the goods) out 
of the possession of the carrier, with or without the consent of the 
carrier, there seems to be no doubt that the transit would be at 
an end, though in the case of the absence of the carrier's consent, 
it may be a wrong to him for which he woidd have a right of 
action " ; but Lord Blackburn argues very forcibly that the law 
discountenances violence, and that it is inconsistent with public 
policy that a man should benefit by his own wrongful act against 
a third person. But it may be, as he goes on to say (/), that, 
though the carrier is not bound to deliver the goods unless his 
charges are tendered, his right is merely to retain possession 
subject to the orders of the buyer, not derogatory to his lien. 
Having regard, however, to the language of this sub-section, as 
compared with s. 43 (1) (b), and sub-s. 6 to this section, where 
qualifying words are employed, there would appear to be no 
distinction intended between a rightful and a wrongful taking 
of delivery, and the opinion of Parke, B., in Whitehead v. 
Andersouj supra, would seem to be adopted. It is to be noted that, 
by sub-8. 6, in the converse case of a wrongful withholding of 
delivery by the carrier, it is provided that the transit shall cease. 

The appointed destination. — ^For the meaning of this term, see 
sub-s. 3, post, p. 246. 

(3.) If, after the arrival of the goods at the 
appointed destination, the carrier or other bailee or 
custodier acknowledges to the buyer, or his agent, 
that he holds the goods on his behalf and continues 
in possession of them as bailee or custodier for the 

[q) WhiUhead v. Anderson (1842), L.J., in ZenM v. Marshall (1883), 

9 M. & W. 618, 634, approved in X. 11 Q. B. D. at p. 369. 

# J\r. W. Ry. Co, V. BartUtt (1861), 7 (r) Blackb. p. 374. 

H. k N. 400 ; 31 L. J. Ex. 92 (not (») Per Parke, B., 9 M. & W. at 

a case of stoppage in transitu) ; of. p. 634. 

alao Cork Distilleries Co.'s Case (1874), {t) at p. 377. 
L. B. 7 H. L. 269 ; and per Bowen, 
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^' ^^ (^)' buyer, or his agent, the transit is at an end, and 
it is immaterial that a further destination for the 
goods may have been indicated by the buyer. 

This sub-section states a particular instance of the buyer's 
"taking delivery" under s. 45 (1). It is a "constructive pos- 
session '' within the meaning of the extract from Mr. Benjamin 
quoted below. 

Appointed destination. — " The mere arrival of the goods at 
destination will not suffice to defeat the seller's rights. The 
buyer must take actual, if he has not obtained constructive, 
possession " (r). 

" When the goods have arrived at their destination, and have 
been delivered to the purchaser, or his agent, or when the carrier 
holds them as warehouseman for the purchaser, and no longer 
as carrier only, the transitus is at an end " («). 
Meaning of The term " destination," as used in the cases and text-books, 
" destina- jg xmedi in one of three senses : (1) as synonymous with the place 
to which the goods are consigned ; (2) as their ulterior destina- 
tion contemplated by the buyer, the " further destination " of 
the present sub-section ; and (3) as synonymous with the end of 
the tremsit. A good instance of the use of the word in all three 
senses is afforded by the case of Ex parte Miles {t), the facts of 
which are set out in the illustration, ante, p. 244. There, the 
further destination of the goods sold was Jamaica; the place 
to which the goods were consigned was Southampton, and the 
end of the transit was the possession obtained by the buyer's 
shipping agents at the latter place. 

It is obvious, from the language of sub-s. 3, that the word 
** destination" is here, as also in s. 45 (2), used in the first sense 
mentioned above, that is to say, it has a local signification only, 
as in the extracts from Mr. Benjamin and Bethell v. Clark above 
quoted. 

The carrier acknowledges to the buyer. — ^The next point to 
note under this sub-section is, that after the goods have reached 
the place of destination, but are still in the possession, under 
s. 45 (1), of the carrier or other bailee for ** the purpose of trans- 
mission," as, tf.y., a warehouseman or wharfinger, the transit is 
not at an end until the buyer ** takes delivery " under s. 45 (1), 
t.^., under this sub-section, until the carrier or other bailee 
agrees to hold the goods no longer as carrier, but as the buyer's 

(r) Benj. p. 879. (1887), 19 Q. B. D. at p. 662. 

(8) Per Cave, J., in Bethell v. Clark (t) (1886), 16 a B. D. 89. 
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agent, i.e,, attorns to the buyer (w). Both the buyer and the S. 46 (3). 
carrier must assent to the change in the character of the posses- ~ 
sion ; neither can the carrier convert himself into a bailee "with- 
out the buyer's assent (ar), nor can the buyer force the carrier to 
become his bailee without the carrier's assent (y). 

It seems not to have been decided what particular acts done 
by the buyer constitute evidence of an agreement to attorn. It 
is doubtful whether the mere act of marking the goods or taking 
samples from them is sufficient, imless accompanied by such 
circumstances as show that the carrier intends to keep the goods 
as the buyer's agent (z). There must be some act of ownership 
by the buyer ; he must deal with the goods as his own. The 
change of character from carrier to bailee may, and often does, 
take place by virtue of some contract or course of dealing 
between the parties (a). 

The carrier mat/ become the buyer's bailee, while still retaining 
his lien for unpaid freight or other charges (5), but the fact of 
the carrier's retention of his lien is relevant to disprove an 
agreement to attorn (c). The question is always one of intention. 

Illustrations. 

1. B., in Birmingham, orders sugar of A., in Loudon. A. sends it 
by U., a carrier, who notifies B. of the arrival of the sugar. B. takes 
away a part of the sugar, and takes samples of the rest, and requests 0. 
to keep the sugar till he receives directions from him. The transit is 
ended, as 0. has become B.'s bailee to hold the sugar for him. Foster 
V. FrampUm (1826), 6 B. & C. 107. 

2. A. sells ^ods to B., deliverable in the Thames, and ships them 
to B. On arrival the captain calls on B. for instructions, and B. in- 
stnicts him to land them at D.'s wharf, which is done ; but B., being 
in insolvent circumstances, does not intend to take possession, though 
D. imderstands that he is to hold for B. D. has not attorned to B., as 

(k) Es parU Cooper (1879), 11 Ch. 837, per Wilde, C.J. ; of. cases imder 

B. 68. 8. 43 (1) (b), ante, pp. 229, 231, as to 

{z) James v. Griffin (1837), 2 H. & acts of marking, &o., oonstitating a 

W. 623. delivery of possession to divest seller's 

(y) Jaekim v. NichoU (1839), 6 Hen. 
Bing. K. 0. 608 ; Whitehead v. (a) Per Parke, B., in JHUtehead v. 

Anderson (1842), 9 M. & W. 518. Anderson, supra; per Erie, G.J., in 

(«) Pep Parke, B., in Whitehead Bolton v. Lancashire and Yorkshire 

V. Anderson (1842), 9 M. & W. at By, Co. (1866), L. K. 1 C. P. at 

p. 635 ; Foster v. Frampton (1826), 6 p. 438. 

B. & C. 107, where there were such (b) Allan v. Oripper (1832), 2 Or. & 

dreamstances ; but see per Little- J. 218 ; per Lord Blaokbnm in Kemp 

dale, J., who treated the taking of v. Falk (1882), 7 Ap. Ca. at p. 684. 
samples as a complete act of owner- (c) Kemp v. Falk, supra ; Ex parte 

ship: Yaipy v. Q^stm (1847), 4 C. B. Coopw (1879), 11 Ch, D. 68, C. A. 
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S. 46 (3). B. had no intention to constitnte D. hie agent, although he concealed 
this fact from D. James v. Griffin (1837), 2 M. & W. 623 (rf). 

3. A. sells goods to B., and ships to him at F. by C, a carrier. On 
arrival at F., C. warehouses the goods with D., his agent, whose custom 
is to notify the arrival to a buyer, and state that he held the goods 
forthwith on his behalf. C. is unable to do this, as B. had absconded. 

A. then stops the goods. The stoppage is good, as C. still held the 
goods as carrier, oeing unable to get B.'s assent to his holding the 
goods as his agent. Ex parte Barrow (1877), 6 Ch. D. 783. 

4. A. sells and consigns timber to B. by ship. On arrival of the 
ship, C. (B.'s assignee m bankruptcy) goes on Doard, and says he \b 
come to take possession, and touches some of the timber. The captain, 
says he will deliver when paid his freight. C.'s touching the timber 
is no taking of possession by him ; nor ha« the carrier acknowledged 
C.*8 right to the goods ; and A. may stop them. Whitehead v. Anderson 
(1842), 9 M. & W. 518. 

(4.) If the goods are rejected by the buyer, and 
the carrier or other bailee or custodier continues in 
possession of them, the transit is not deemed to be 
at an end, even if the seller has refused to receive 
them back. 

S. 46 (4). This is a corollary of sub-s. 3. 

If the buyer reject the goods after they have reached their 
destination, he has no intention to take actual or constructiTe 
possession ; the carrier, therefore, continues in possession of the 
goods as carrier, and the transit is not at an end («). 

An insolvent buyer may thus refuse to take possession of the 
goods, and so prolong the transit; and his conduct does not 
amount to a fraudulent preference in favour of the seller (/). 

Illusteation. 

A. sells to B. cotton goods lying at the station of C, a railway com- 
pany, and directs 0. to forward the goods to B. B. refuses to receive 
them on the groimd of defective quality, and returns them by 0. to 
the same station to the order of A., who refuses to receive them back. 
The goods remain in C.'s possession until B.*s bankruptcy, a month 
later. The transit is not determined, and A. can exercise the right of 
stoppage. Bolton v. Lancashire and Yorkshire Ry. Co, (1866), L. E, 
1 C. P. 431. 

(5.) When goods are delivered to a ship chartered 

(d) Of. Jaekson v. NiehoU (1889), 6 shire Ry. Co. (1866), L. R. 1 0. P. 

B. N. C 608, where the carrier's 431 ; 35 L. J. C. P. 137. 
assent was wanting. (/) Benj. p. 487, where the 

(f) BoUqn Yt Lancashire and York' are collected in note (it). 
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by the buyer, it is a question depending on the cir- S- ^^ i^)- 
curastances of the particular case, whether they are 
in the possession of the master as a carrier or as 
agent to the buyer. 

This sub- section is confined to cases where the ship is chartered S. 45 (5). 
by the buyer, and is not extended to cases where the ship is the 
buyer's own property. The latter fall under s. 45 (1), and the 
buyer's agent, the master of the ship, then "takes delivery" of 
the goods, unless the efPect of the shipment is restricted by the 
seller, as shown ante, p. 238, under s. 45 (1). But " the circum- 
stances of the particular case " under this sub-section may show 
that the chartered ship of the buyer is practically his own, 
having been demised to him, in which case the rule aboye stated 
in s. 45 (1), as to the effect of the bill of lading being taken to 
order, would apply, and the master of the buyer's ship woidd 
receive the goods as carrier only. 

In the ordinary case of a charter-party by the buyer, however, Effect of 
delivery on board the chartered ship has not ordinarily the delivOT on ^ 
effect of a delivery on board the buyer's ship, because, by the chartered 
terms of the charter-party, the master of the ship is the ship- ship, 
owner's, and not the charterer's agent. He therefore receives 
possession of the goods as a carrier, and the voyage forms part 
of the transit (j). 

" Whether a vessel chartered by the buyer is to be considered Distinctioii 
his own ship depends on the nature of the charter-party. If the ^^^©^ w^ 
charterer is, in the language of the law merchant, owner for the ohart^and a 
voyage — ^that is, if the ship has been demised {h) to him, and he demise of the 
has employed the captain, so that the captain is his servant — 
then a delivery on board of such a chartered ship would be a 
delivery to the buyer ; but if the owner of the vessel has his own 
captain and men on board, so that the captain is the servant of 
the owner, and the effect of the charter is merely to secure to 
the charterers the exclusive use and employment of the vessel, 
then a delivery by the seller of goods on board is not a delivery 
to the buyer, but to an agent for carriage. It is a pure question 
of intention in every case to be determined by the terms of the 
charter-party " (i). 

iff) JBemdUon v. Strang (1867), L. miae, see Meihlereid v. West (1876), 1 

E. 4 Eq. 481 ; 3 Oh. 688 ; Ex parte Q. B. D. 428 ; Wagstaff v. Anderson 

Eouvear China Clay Co, (1879) 11 Oh. (1880), 6 0. P. D. 171. 

D. 660 ; Blaokb. p. 352. (0 Benj. p. 856, and oases there 

(A) As to what amounts to a de- cited in note (a). 
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S« ^S (5). Apart from the distinction between an ordinary charter and a 
demise, the "circumstances of the particular case" may show 
that the possession of the master of a chartered ship is the 
destination of the goods, and the end of the transit. Fowler v. 
McTaggarty cited in the Illustrations, infra (though a case of 
demise)^ may apparently be explained on this principle also, 
the voyage being a "roving one''; and Wood, V.-O. (though 
he does not mention the case by name), apparently alluded to 
it, and thus explained it, in Berndtson v. Strang (j), 

Illustbations. 

1. A. agrees to sell to B. china day to be shipped at F. B. verbally 
charters a ship to convey the clay from F. to G. The day is loaded 
at F. The receipt of the day by the master of the ship is as carrier, 
and not as B.'s agent, as a further transit was contemplated by A. and 
B., and there are no facts to show that the master was B.'s agent to 
take possession. Ex parte Eosevear China Clay Co. (1879), 11 Ch. D. 
660. 

2. B. charters a ship to go to P., and there receive from A., B.'s 
apent, a complete cargo of merchandise, the ship to return to L. and 
deliver the goods on freight being paid. A. ships the goods, B. then 
being insolvent, and afterwards stops them before their arrival at L. 
The receipt of the goods by the msister of the ship is by him as carrier, 
as by the charter-party there was merdy a contract of carriage between 
B. and the shipowner, although a complete cargo was to be loaded by 
B. Bohtlin<fk v. Inglis (1803), 3 East, 381 (A:). 

3. B. charters a ship for a space of three years, B. to victual the 
ship, pay the master and crew, and to have the entire disposition and 
complete control over the vessel. B. then buys goods of A. for a 
mercantile adventure, and A. ships the goods. The receipt of the 
master is by him as agent for B., as the ship was B.'s by virtue of the 
charter-party. Fowler v. McTaggart (or Kymer)^ dted in Bohtlingk v. 
IngliSy aupra, at p. 396 (I), 

4. B. orders goods of A., to be shipped to L., and sends his chartered 
ship for them. A. ships the goods, and takes the bill of lading to his 
own order, which he indorses to B. The receipt by the master is a 
receipt by a carrier only to L., as the circumstances of the case, viz., 
an ordinary charter of the ship by B., and the form of the bill of 
lading, show that the master was interposed between A. and B. as a 
carrier. Berndtson v. Strang (1887), 4 Eq. 481 ; 3 Ch. Ap. 588. 

(6.) Where the carrier or other bailee or custodier 
wrongfully refuses to deliver the goods to the buyer, 
or his agent in that behalf, the transit is deemed to 
be at an end. 

U) (1867), 4 Eq. at p. 490. ed.), p. 400. The facts are set out 

(*) Inglis V. Usherwood (1801), 1 more fully in Inglis v. Ushencood, 

East, 616 (at first sight containing supra. See, also, SchoUmans v. Lan^ 

contrary dicta), was explained in this cashire and Yorkshire Ry, Co. (1867), 

case. 2 Ch. Ap. 332, where the ship was 

{I) See Abhott on Shipping (10th the buyer's own. 
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This sub-section accords with the decision in Btrdy, Brown (m), S. 45 (6). 
where it was held that the transit was at an end when the goods 
had reached their destination, and when the consignee, having 
demanded the goods and tendered the amount of freight, would 
have taken possession of them but for the wrongful delivery of 
them to other parties. 

Wrongftdly. — ^Lord Blackburn suggests that *'the refusal 
must be so tortious as to render the middleman liable in 
trover " (w). 

The converse case of the buyer wrongfully taking possession 
without the carrier's consent is dealt with under a 45 (2), 
antey p. 245. 

(7.) Where part deKvery of the goods has been 
made to the buyer, or his agent in that behalf, the 
remainder of the goods may be stopped in transitu, 
unless such part delivery has been made under such 
circumstances as to show an agreement to give up 
possession of the whole of the goods. 

Part delivery of the goods. — ^As part delivery has the same s. 45 (7). 
effect upon the seller's right of stoppage when the goods are in 
course of transit as it has upon the seller's lien when the goods 
rem.ain in the seller's possession, the reader is referred to s. 42 
and notes thereon, antSy p. 223, where the subject of part 
delivery is discussed. 

An agreement to give up possession. — /. «., between the carrier 
making delivery and the buyer, or his agent, and to the effect 
that either (1) the part delivery shall be considered a delivery in 
the due course of the delivery of the whole, or that (2) the carrier 
shall be considered the buyer's agent, t. e., an acknowledgment 
by him under sub-s. 3, supra. Slubey v. Heyward {o), and 
Hammond v. Anderson (p), were two cases explained on this latter 
principle in Ux parte Cooper, infra. See notes to s. 42, ante, 
p. 224. 

Illustrations. 

1. A. sells and consigns goods to B., and takes a bill of lading 
making the goods deliverable to B. on his paying freight. C, the 
master of the ship, delivers part of the goods to B., who pays part of 
the freight, but does not tender the rest. The facts do not show 
any agreement that part delivery should operate as a deUvery of the 

(m) (1860), 4 Ex. 786. (o) (1796), 2 H. Bl. 604. 

(«) Blaokb. p. 375. (p) (1804), 1 B. & P. N. R. 69. 
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S. 46 (7). whole, C. retaining his lien for freight, and B. not tendering it. Ex 

jKtrte Coiqier (1879), 11 Ch. D. 68 {q). 

2. A. sells and ships eighty quarters of wheat to B., who accepts a 
bill for the price. B., being insolvent, assigns the wheat to C, an 
assignee for the general body of B.'s creditors. C, on the arrival of 
the wheat, takes samples, and sells seventy quarters, which are 
delivered to the buyers. The part delivery to C. is a constructive 
total delivery, as the facts show that C. was intended, being assignee 
for B.'s creditors generally, to take possession of all the wheat. Jones 
V. Jones (1841), 8 M. & W. 431. 

How stop- 46. — (1.) The unpaid seller may exercise his 

^mZult is right of stoppage in transitu either by taking actual 
effected. possession of the goods, or by giving notice of his 
claim to the carrier or other bailee or custodier in 
whose possession the goods are. Such notice may 
be given either to the person in actual possession of 
the goods or to his principal. In the latter case the 
notice, to be effectual, must be given at such time 
and under such circumstances that the principal, by 
the exercise of reasonable diligence, may communi- 
cate it to his servant or agent in time to prevent a 
delivery to the buyer. 

(2.) When notice of stoppage in transitu is given 
by the seller to the carrier, or other bailee or 
custodier in possession of the goods, he must re- 
deliver the goods to, or according to the directions 
of the seller. The expenses of such re-delivery 
must be borne by the seller. 

S. 46 (1). May exercise Ms right. — The word "may," used in this sub- 
section, will doubtless be interpreted in its ordinary sense as a 
potential and enabling term only, as in the case of tbe similar 
words "it shall be lawful ''(r). That is to say, the modes of 
stoppage in transit here mentioned are not intended to be 
exhaustive, but are given only as illustrations of the more usual 
method of exercising the general right of stoppage conferred by 
s. 44. It should be remarked also that the word "must" is 
used in the latter part of the sub-section, and also in sub-s. 2. 

(q) See also Bolton y. Lancashire per Lord Blackburn. 

and Yorkshire Ry. Co, (1866), L. R. (r) See Julius v. Lord Bishop of 

1 C. P. 431, per Willes, J. ; Kemp Oxford (1880), 6 Ap. Ca. 214. 
V. Falk (1882), 7 Ap. Oa. at p. 686, 
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The law has not prescribed any particular mode of exercising ^' ^^ W' 
the right of stoppage in transitu {s). The seller or his agent may, 
of course, take actual possession of the goods, but the means 
usually adopted is for the seller to give notice of his claim to the 
carrier, and to forbid delivery to the buyer, or require that the 
goods shall be held subject to his (the seller's) orders (^). But 
any act relied upon as a stoppage in transitu must be done with 
that intent, and by virtue of a right in respect of the goods 
paramount to that of the buyer, though it may in fact be done 
with the buyer's consent (w). 

The act relied upon as a stoppage in transitu may be done by 
an unauthorized person, if the act be ratified by the seUer before 
the end of the transit (x), but not afterwards, as in the latter 
case the ordinary principle of the law of agency would apply, 
viz., that a third person's vested right cannot be prejudiced by a 
ratification (y). But the posting of a letter of ratification, though 
not received tOl after the end of the transit, is effectual (s). 

A notice given by the seller to hold the proceeds of the sale of 
the goods subject to his orders is not an effectual stoppage, 
because the seller expresses no intention of retaking possession 
of the goods (a). 

A demand of the bill of lading is an effectual exercise of the 
right of stoppage (Jb), It has not been decided whether the notice 
to stop can be sent to the consignee instead of to the shipowner 
or shipmaster (c) ; but, having regard to the permissive character 
of the words used in this sub-section, as above pointed out, there 
appears to be nothing therein inconsistent with a notice given to 
the consignee being held a good stoppage under s. 44, if the 
Courts decide that it otherwise falls within the meaning of the 
word ** stop " in the latter section. 

Such notice may be given. — The clause introduced by the 
above words is taken almost verbatim from the judgment of 
Parke, B., in Whitehead y, Anderson {d). It was questioned, so 

(#) In an early case Lord Hard- (y) Story on Agency, s. 246. 

wicke said that the seller was justified («) Hutehmgt v. Nune$ (1863), 1 

in recoTeiiDg his goods by any means Hoo. P. C. 243. 

not criminal. 8nee y. Pre$cott (1743), (a) Fhelpt v. Comber, tupra, 

1 Atk. at p. 250. (*) Ex parte Watson (1877), 6 Ch. 

(/) Benj. p. 882. D. 36. 

{u) Per Cur. in Fhelp$ y. Comber {c) Phelps v. Comber, supra ; see per 

(1886), 29Ch.D. atpp.822, 824, 826; Cotton, L.J., at p. 822, and per Fry, 

Mills v. Ball (1801), 2 B. & P. 467. L.J., at p. 826. 

(x) JBird y. Broum (i860), 4 Ex. (d) (1842), 9 M. & W. at p. 634. 
786. 
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S. 46 (1). recently as 1880, by two very eminent judges («), whether 
there is any duty imposed on the shipowner to communicate the 
seller's notice to the master of the ship, but this sub-section 
adopts the opinion expressed by Lord Blackburn in Kemp v. 
Falk{/)y that it is the duty of the shipowner who receives a 
notice to stop goods to forward it with reasonable diligence to 
the master of the ship; but if, using reasonable diligence, 
delivery of the goods be made before the notice is received, he is 
not responsible. 

Illustrations. 

1. A. sells goods to B., and consigns them by C, a carrier, directed to 
B. at L. B. being insolvent, A. gives notice to C. to deliver the goods 
to A.*8 agent, and C. gives notice to his firm at L., which reaches the 
firm before the arrival of the goods. This notice to 0. is a good stop- 
page in transit. Litt v. Cowley (1816), 7 Taunt. 169. 

2. B. orders goods of A., who consigns them by a carrier to B. B., 
being in insolvent circimistances, writes to A. informing him of his 
situation, and declining the goods. A. then gives the carrier notice 
to stop. This stoppage is good. MilU v. Ball (1801), 2 B. & P. 457. 

3. C., the agent of A., the seller of the goods, with the consent of B., 
the buyer, who is bankrupt, takes possession of the goods in order to 
sell them and apply the proceeds towards bills drawn upon B. for the 
price. This is not a stoppage, as it was not intended as such, and was 
not done adversely to B. Siffken v. Wray (1805), 6 East, 371. 

8. 46 (2). ^he carrier . . . must re-deliyer the goods. — The right to stop 
includes the right to demand re-delivery (y), and a carrier who 
after a valid stoppage delivers to the consignee, is guilty of a 
conversion (A). The carrier, however, delivers at his peril, and 
in case of conflicting claims, ought to interplead (t). 

As a duty is here laid upon the carrier, the seller's right 
will be enforceable by action under s. 57, as in Pontifex v. 
Midland Railway Co. {h). 

The expenses of such re-deliyery. — This clause was inserted 
in the Act while it was passing through Parliament. The editors 
are aware of no previous case dealing with the subject. 

The sub-section casts the liability for expenses upon the seller, 
but does not say that the expenses shall be tendered to the 

[e) James and Bramwell, L. JJ., in {g) The Ttgrus (1863), 32 L. J. Ad. 

Bx parte FaVc (1880), 14 Ch. D. at 97. 

pp. 460, 465. (h) Pontifex v. Midland My. Co. 

(/) (1882), 7 Ap. Ca. at p. 685 ; (1877), 3 Q. B. D. 23. 

see also per Cur. in Whitehead v. (i) The Tigrees^ eupra, at p. 102 ; 

Anderson (1842), 9 M. & W. 618 ; and cf. Litt y. Cowley (1816), 7 Tamit 

per Mathew, J., in Bethell v. Clark 169. 
(1887), 19 Q. B. D. at p. 660. 
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carrier. Qy,^ whether or not the carrier is liable for a refusal to S. 46 p). 
deliver without an averment of readiness and willingness to pay 
on the part of the seller ? The carrier's liability for a refusal to 
accept goods for carriage was dependent at common law on such 
an averment (it). The words, however, **the expenses must be 
borne by the seller '* appear to cast them on the latter only as 
between him and the buyer ; moreover, an absolute duty of re- 
delivery is C€ist upon the carrier. 

Pontifex v. Midland Ry. Co,, supra^ throws no light upon the 
point. That case, however, was one of conversion by the carrier. 



Re-sale hy Buyer or Seller. 

47. Subject to the provisions of this Act, the Effect of 
unpaid seller's right of lien or retention or stoppage pledge by 
in transitu is not affected by any sale, or other ^^^' 
disposition of the goods which the buyer may have 
made, imless the seller has assented thereto. 

Provided that where a document of title to goods 
has been lawfully transferred to any person as 
buyer or owner of the goods, and that person 
transfers the document to a person who takes the 
document in good faith and for valuable con- 
sideration, then, if such last-mentioned transfer 
was by way of sale the unpaid seller's right of 
lien or retention or stoppage in transitu is defeated, 
and if such last-mentioned transfer was by way 
of pledge or other disposition for value, the unpaid 
seller's right of lien or retention or stoppage in 
transitu can only be exercised subject to the rights 
of the transferee. 

Subject to the provisions of this Act. — See s. 25 (2), re-enact- g. 47. 
ing 8. 8 of the Factors Act, 1889 (Appendix of Statutes, post^ 
p. 327). 

The sale may or may not be accompanied by the transfer 
from the seller to the buyer of a document of title (as defined by 

(h) Fiekford y. Grand Jitnetion Ey. Co. (1841), 8 H . & W. 372. 
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S'^7' s. 1 (4) of the Factors Act, 1889) (/). Firstly, when the sale 
is not so accompanied, the seller's rights, as unpaid seUer, are 
not affected by the buyer's dealing with the goods by way of 
sub-sale or pledge (m). Parke, B., in delivering his opinion ia 
Dixon V. Yates, infra, said (w) : ** There was no delivery to the 
sub- vendees, and the rule is dear that a second vendee, who 
neglects to take either actual or constructive possession, is in the 
same situation as the first vendee, under whom he claims: he 
gets the title defeasible on non-payment of the pric« by the 
first vendee." 

Illustbations. 

1. A. sells ^dsto B., who accepts bills for the price. B., while the 
bills are running, re-sells the goods to C, who pays B. the price. B. 
becomes insolvent, and his biUs are disJionoured. A. has not lost his 
lien against C. Dixon v. Yate8 (1833), 6 B. & Ad. 313. 

2. A. agrees to sell to B. twenty-four hogsheads of sugar f. o. b. a 
ship, and delivers them on board, and takes the lighterman's receipt 
therefor in his own name, but does not exchan^ it for a bill of lading. 
B. re-sells the sugar to C, who pays B. the price. B. stops payment. 
A. has not lost his lien. Craven v. Ryder (1816), 6 Taunt. 433 (o). 

Seller may be ** TTnless the seller has assented thereto." — But although the 
estopged toan Q^jginal seller's rights, as unpaid seller, are unaffected by the 
his rights. buyer's sub-sale or pledge of the goods, the seller may, by giving 
his assent thereto, be estopped from asserting his rights. The 
seller may either expressly or by his conduct assent to the sub- 
sale or pledge, and so recognize the title of the subsequent buyer 
or pledgee (/?). 

Illustration. 

A. sells to B. timber, then lying at A.'s wharf, and takes a bill for 
the price. B. sub-sells to C, who informs A. of the sale, and A. 
assents thereto, and allows 0. to mark the timber. B. becomes 
insolvent, and the bill is dishonoured. A. has no lien as against C. 
Stavdd V. Hughes (1811), 14 East, 308. 

The assent may be given after the sub-sale or pledge has taken 
place ( p), or beforehand, as, e, ^., by the seller transferring to the 

(/) Appendix of Statutes, pott, [n) 6 B. & Ad. at p. 842. 

p. 325. (o) Sometimes inaoourstely referred 

(m) Cratvnv.i2y<2fr(l816),6Tamit. to as the exercii*e of the right of 

433 ; per Parke, B., in Lixon v. Yatet stoppage in transitu, 

(1833), 6 B. & Ad. 313; McEtcanT, {p) Stoveld v. Euffhes (1811), 14 

Smith (1849), 2 H. L. G. 309 (transfer East, 308 (case of express assent) ; 

of a delivery order before Factors Tearson v. Dawson (1858), E. B. & E. 

Act, 1877) ; Qr\ffiths v. Perry (1859), 448 (case of implied assent). 
1 E. & E. 680. 
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buyer at the time of th^ origiiial dale a docUnieiit relating to the S- ^7. 
goods, not being a recognized document of title, which con- 
tains a representation, express or implied {q), that the goods are 
free from any xmpaid seller's rights, which representation the 
seller is estopped from afterwards denying to be true (r). It is 
otherwise, of course, if the document transferred does not con- 
tain any such representation, and no usage of trade or course of 
dealing between the parties can then give to it the effect of a 
document of title («). 

Sale or other disposition. — ^The words << other disposition" Meaning of 
(which are also found in the Factors Act, 1889, ss. 2 (1) and 5), as !1^^^ 
used here, and the similar words, infra, '' pledge or other dispo*" 
sition for yalue," must, it is submitted, be limited to transactions 
eftudem generis, i, «., in the nature of a sale or pledge respec- 
tiyely. The Act does not, like the Factors Act, apply to coii- 
tracts of exchange of goods, though, as originally drafted, it was 
made so to apply* It was held, imder an earlier Factors Act 
(6 Oeo. 4, c. 94), that the term ** disposition " did not include any 
transaction which was essentially distinct from a sale or pledge {t)i 
See the notes to s. 25 (1), ante, p. 163. 

Secondly, when the sale is accompanied by the transfer Transfer of 
from the seller to the buyer of a ** document of title" to the titie^bybnw 
goods sold. The buyer may then, on a sub-sale or pledge of to sub-bujer, 
the goods, transfer the document to the sub-buyer or pledgee, 
and the seller's rights, as impaid seller, are thereby wholly or 
partially divested, as the case may be, as shown in this section.- 
Previous to the Factors Act, 1877, a bill of lading was the only Effect thereof 
document of title the transfer of which from a buyer to a sub- ^^^^^\. 
buyer or pledgee divested the seller's rights (m). With regard 1877. 
to all other " documents of title" — dock warrants, delivery ordersj 
warehouse warrants, &c. — it was settled that the subsequent 
transfer differed in effect from that of a bill of lading, and did 

(9) Evidence of mercantile usage, the meaning of the Factors Acts, 

or the oonise of dealing between the 1877 and 1889. Bqq potty p. 259. 

(lartieB, is admissible to interpret the (<) Gunn t. Solckow, Vattffhan ^ Co. 

language of the document. Sees. 66, (1876), 10 Ch.Ap. 491 («* wharfinger's 

po$t, and notes. certificate*') ; Farmiloe y. Bain (1876), 

(r) Uerehant Banking Co. v. Phcmix 1 C. P. D. 446 (" undertaking to de- 

J5«iaiMr5<«/a>.(1877),6Ch.D.206. Hver"). 

The case was decided in January, {t) Taylor y. Kymer (1832), 3 B. & 

1877, and the Factors Act, 1877, Ad. 820 ; Tayhr y. Truenum (1830), 

became law in August of the same 1 M. & M. 463. 

year; it is conceived that the iron (u) Liekbarrow y. Mason (1793), 6 

"warrants " in question in the case East, 21, H. L. ; 1 Sm. L. G. (9th 

were ** documents of titie" within ed.) 737, and notes. 

o. s 



258 



BALE OF GOODS ACT, 1893. 



8.47. 



Effect of 
Factors Act, 
1877, 



and Factors 
Act, 1889. 



Definition of 
document of 
title* 



not impair the original seUer's rights of lien and stoppage in 
transitu, bo long as the bnyer or his transferee had neither pro- 
oared the acceptance of the order, nor taken actual possession of 
the goods, before the order was countermanded (x). As to dock 
warrants and certificates, special juries of London merchants 
repeatedly testified that it was the custom to treat a transfer of 
these documents as an actual transfer of the possession of the 
goods which they represent (y). It is believed, however, that it 
was never the custom of merchants to regard delivery orders in 
the same light. In the ordinary course of business a delivery 
order is presented to the warehouseman or wharfinger who has 
the custody of the goods, and exchanged for a warrant ; but the 
goods having then already reached their destination, the nego- 
tiation of the delivery order can have no effect on the seller's 
right of stoppage in transitu (z). By s. 5 of the Factors Act, 
1877, the mercantile custom was recognized by the Legislature, 
and the same effect was given to the transfer of any document of 
title (including in that definition both dock warrants and deliveiy 
orders) which had been previously given at common law to the 
transfer of a bill of lading. That provision is retained by s. 10 
of the Factors Act, 1889 (Appendix of Statutes, post, p. 327), 
and is substantially reproduced by s. 47 of this Act; that section 
stating in detail what was contained by implication in s. 10 of 
the Factors Act, that is, the effect of the transfer of a document of 
title upon the unpaid seller's rights in the c€ise of a re-sale and 
pledge respectively, the Factors Act declaring only in general 
terms that the transfer shall have the same effect as the transfer 
of a bill of lading had previously had at common law on the 
right of stoppage m transitu. It must be remembered that the 
seller's lien is already defeated by the original transfer of the 
bill of' lading from the seller to the buyer, which operates as an 
actual delivery of the goods. 

A document of title to goods. — ^A docimient of title, by s. 62 (1), 
has the same meaning as it has in the Factors Act. It therefore 
includes (see s. 1 (4) of the Factors Act, Appendix of Statutes, 
post, p. 325), ''any bill of lading, dock warrant, warehouse 
keeper's certificate, and warrant or order for the delivery of goods, 
and any other document used in the ordinary course of business 
as proof of the possession or control of goods, or authorizing, or 



(x) McEwan v. Smith (1849), 2 H. 
L. C. 309 ; Griffiths v. Perry (1869), 
lE.&E. 680; Farina y.H(me\\%iQ)y 
16 M. & W. 119. 

(y) See per Dallas, C.J., in Lttcas 



V. Dmien (1817), 7 Taunt. 278 (dock p. 416. 



warrants). 

{z) As to the law previons to the 
Factors Act, 1877, see MeEuxm v. 
Smith (1849), supra; Farina v. Sbms 
(1846), supra; Benj. p. 829 ; Blackb. 
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pttrporimg to oathorize, either by indorsement or by delivery, the S. 47. 
possessor of the document to transfer or receive goods thereby 
t^resented " (a). 

The important part of this definition is its concluding clause. 
The question whether any particular document, ^.y., a wharfinger's 
certificate (which is expressly included as a '^ document of title " 
in the Factors Act, 1825), comes within the general words of the 
definition, must depend upon whether the issuer of the document 
has represented therein that the goods to which it refers are free 
£rom any unpaid seller's rights. If the document contains such 
a representation, the person issuing it is estopped from setting 
up his claim as unpaid seller to the goods as against a bond fide 
holder of the docimient. Thus, when a wharfinger's certificate 
is in the form of a delivery warrant, making the goods deliver- 
able to " A. B. or his assigns, by indorsement or otherwise," the 
certificate represents the goods, and is used as proof of the pos- 
session or control of them ; it is then equivalent to a '' document 
of title." If, on the other hand, the certificate states only that 
the goods are *' ready for delivery," it is not intended to repre- 
sent the goods nor to entitle the holder to possession of them ; it 
is, then, not equivalent to a '' document of title," and no alleged 
custom of trade can give to it the effect of one (5). 

Has been lawfully tran8ferred.^At common law a bill of 
lading is not negotiable like a bank note or a bill of ex- 
change. It is not strictly a docimient of title in the sense that 
the holder thereof derives his title from the instrument itself, 
and not from the title of the person from whom he received 
it. The assignor of a bill of lading must have a title to the 
goods represented, or authority to act for one who has. An 
assignor who is a mere holder of the document, or who has 
found or stolen it, can transfer no interest to the assignee in the 
goods represented thereby (c). The expression "lawfully trans- 
ferred" seems to have reference to this fact, and to require that 
the transferor of any document of title shall have, as in the case 

(«) Of. the definition given in b. 78 Qunn y. JBokkoWf Vaughan ^ Co. 

of the Laroeny Act, 1861 (24 & 25 (1876), 10 Ch. Ap. 491 (wharfinger's 

Vict. c. 96), and of "delivery orders" certificate) ; Farmiloe v. Sain (1876), 

and " warrants" in as. 69 and 111 of 1 C. P. D. 446 (" undertaking " to 

the Stamp Act, 1891 (64 & 66 Vict. deliver) ; Merchant Banking Co, y. 

c 39) (Appendix of Statutes, poit, JPhcenix Bessemer Steel Co, (1877), 5 

pp. 329, 330). Ch. D. 206 (iron warrant). 

(b) Recent cases upon the con- (c) Per Cur. in Gumey v. Behrend 

etraction of trade documents, alleged (1864), 3 E. & B. at pp. 633, 634. 
to he *< documents of title," are: 

82 
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S. 47> of the transferor of a bill of lading, a title to the goods repre-^ 
sented by the document. 

To any person as buyer or owner. — ^As the clause operates solely, 
to d^eat an unpaid seller's lien or right of stoppage in transitu, 
the original transfer must be, either from a seller to a buyer, 
or from a person ** in the position of a seller," under s. 38 (2), 
e,g.j a consignor to a consignee. The consignor who has bought 
goods on his own credit, but on his principal's account, is, for the 
purpose of exercising the right of stoppage in transitu, in the same 
position as a seller quoad his principal, and it is conceiyed that the 
•words "or owner" were added in contemplation of this case. 
Etfe^of And that person transfers. — S, 47 deals only with transfers 

documents as ^^ documents of title /rom a buyer, or person in the position of a 
between buyer, and does not change the law as between the original 

aSfbi^er. ^ seller and buyer. As between these parties, the common law 
distinction between bills of lading and other docimients still 
applies, and a transfer of one of the last mentioned to the buyer 
well not divest the seller's lien without an attornment of the 
bailee in possession of the goods or actual possession by the 
buyer (ay, whereas the transfer of a bill of lading will mero motu 
divest it. With regard to stoppage in transitu, neither at 
common law nor under this section is the right defeated by a 
transfer of a bill of lading as between seller and buyer (6) ; nor 
is it so defeated by the transfer of any other document to the 
buyer, or over again by him, at common law. It is now other- 
wise under this section with regard to the latter documents when 
re- transferred. 

Who takes the document in good faith. — '^ In good faith " is 
defined by s. 62 (2) as ** honestly . . . whether negligently or not." 
The definition, which is reproduced from the Bills of Exchange 
Act, 1882, is based upon the distinction pointed out by Lord 
Blackburn in Jones v. Gordon (c), between honest blundering or 
carelessness, and dishonest refraining from inquiry. 

The transfer will be valid, as it was at common law before the 
statute, if the transferee honestly believes that there are no 
circumstances which render the document of title not fairly and 
honestly assignable {d). The fact that the transferee refrained 
from inquiring into the circumstances attending the transfer is 

(a) Benj. pp. 826, 838. Siha ^ Son (1887), 66 L.T. N.S. 577, 

{b) Unless the transfer is evidence {e) (1877), 2 Ap. Ca. at p. 628. 

that the ship was meant to be the (d) Salomons y. Ni8$m (1788), 2 T*. 

desttnation of the goods. See per It. 681 ; Veriug v. JhceU (1814), 4 

Cave, J., in Sethell V. Ciark (1887), Camp. 8U 

19 Q. B. D. p. 562 ; and In re Sruno, 
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Telerant to prove the absence of " good faith," but does not in S- 47. 

itself amount to dishonesty (tf). If the transferee knows that 

the original buyer or consignee has become insolvent the transfer 

is invalid ; but it is otherwise when the transferee merely knows 

that the price of the goods remains unpaid, and consequently that 

the unpaid seller's rights still exist, because selling on credit is 

in the ordinary course of mercantile dealing (/). 

For valuable consideration. — ^Indudes apparently an ante* 
cedent debt. 

Illustration. 

A. sells to B. a shipment of nuts. B., being already indebted to C, 
transfers to him the bill of lading of the nuts by way of securing the 
debt. C. receives the bill of lading in good faith. B. becomes insol- 
vent before the ship arrives. A.*8 right of stoppage in transitu is lost. 
Leask v. Scott (1877), 2 a B. D. 376 (^). 

It is observable that this section appears to cover part of the This sec- 
same ground covered by s. 25 (2) (A), as it includes the par- ^^^^^ 
ticular case of a buyer obtaining possession of a document of s. 25 (2). 
title with the consent of the seller. The two sections, however, 
appear to differ in this way, that s. 25 (2) contains a proviso as 
to notice, which is not found in s. 47 ; moreover, as has been 
shown under s. 25 (2), and supra under this section, notice of a 
lien would be fattd under the former section, but not necessarily 
BO under the latter. With regard to sales, the effect of the tr«wis- 
action on the seller's rights appears identical, and so also with 
regard to pledges, bearing in mind the right of redemption 
given to the seller by s. 12 (2) of the Factors Act, 1889 
(Appendix of Statutes, post^ p. 327). 

Transfer was by way of sale. — ^When a sub-sale takes place, and 
a document of title has been absolutely transferred by the buyer 
to the sub-buyer, the unpaid seller's rights are wholly defeated 
when the price has been wholly paid by the sub-buyer before 
the original seller attempts to exercise them {%), The question has, 
however, been raised whether, when the price has not been wholly 

(e) Peek y, Derry (1889), 14 App. Committee, although entitled to great 

Ca. 337. weight, are not binding in English 

(/) Per Cur. in Cuming v. Brown Conrts. 
(1808), 9 East, 506, 615 ; cf . Sodger (A) See the notes to s. 25 (2), anU, 

V. Comptoir ^EseompU (1868), L. B. p. 168. 

2 P. 0. 393 ; Vertue v. JeioeU, supray (i) Ziekbarrow v. Mtuon (1793), 1 

per Lord EUenborongh. Sm. L. G. 737 ; Benj. p. 889. The 

(^) Where the Court of Appeal original seller's rights are equally 

disapproved of the decision of the defeated when the buyer has ob- 

Frivy Council to the contrary in tained the document by fraud, but 

Moiger v. Comptoir d^Eteomptey tupra. with the seller's consent. Pe(u$ v. 

IfoU that the dedsione of the Judicial Qloahee (1866), L. B. 1 P. C. 219. 
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S.47. 



SemhUf no 
right of 
stoppage 
agfamst the 
porchftse- 
money of a 
sab-ttue. 



paid, the original seller may exercise his right of stoppage bj 
intercepting, to the extent of his own unpaid purchase-money, 
the part of the price remaining unpaid in the hands of the 
sub-buyer. It has been twice decided by the Court of Appeal 
that he may do so (t), on the ground that the original seller can 
exercise his right without interfering with the rights of the sub- 
buyer. On the appeal to the House of Lords in Ex parte Falk (t), 
it became unnecessary to decide the point in question, because 
it was disclosed on the appeal that the sub-sale had in fact taken 
place without any transfer of a document of title (^). Lord 
Selbome, however, took occasion to dissent from the rule laid 
down by the Court of Appeal in Ex parte Ooldingy Davis Sf Co. {%), 
He assented to the proposition (/), ''that where the sub-pur- 
chasers get a good title as against the right of stoppage in 
transitu, there can be no stoppage in transitu as against the 
purchase-money payable by 4;hem to their vendors ; at all events, 
until I hear authority for that proposition, I am boimd to say 
that it is not consistent with my idea of the right of stoppage in 
transitu that it should apply to anything except to the goods 
which are in transitu.^^ 

Lord Selbome's opinion has, apparently, been adopted by this 
Act, which speaks of the seller's right being defeated. It is 
submitted that this view undoubtedly accords with the principles 
of stoppage in transitu. The alleged right to intercept the unpaid 
purchase-money was stated by the Court of Appeal, in the cases 
above referred to, to be only an extension of the principle of In re 
Westzinthus and Spalding v. Ruding (Illustrations, post^ p. 263), 
where there was a pledge of the bill of lading. But in both those 
cases the buyer transferred a special properly only in the goods by 
pledging the bill of lading, and it was possible to give effect to 
the right of stoppage in transitu, as against the general property 
in the goods which remained in the buyer (m). The principle of 
those cases has no application when the buyer has resold the 
goods, or transferred the document of title to a sub-buyer, 
because ex hypothesi all the property in the goods has passed 
from the buyer, and nothing remains to which the right of 
stoppage can attach. 

To defeat the seller's rights a document of title must have 



(f) Ex part$ Ooldinff, Davis f Co. 
(1880), 13 Oh. D. 628, see per Ootton, 
L. J., at p. 638 ; £x parte Falk (1880), 
14 Oh. D. 446, see per Bramwell, 
L.J., at p. 457. 

(k) Km,p V. Folk (1882), 7 Ap. 



Ca. 673. 

(/) 7 Ap. Oa. at p. 677. The 
other law loids deoHned to exprees aa 
opinion npon the point. 

(m) See on this point BurdUk v* 
SswsU (1884), 10 Ap. Oa. 74. 
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been actoallj transferred to the sub-bnyer ; it is not sufficient that S.i7. 
the document has been originally made out in the sub-buyer's 
name, but not transferred to him (n). 

Transfer was by way of pledge. — '^The seller's rights of Seller'B right 
stoppage in transitu may be defeated in part only, for the bill rei^^^oy 
of lading [or other document of title] may be transferred as a surplus after 
pledge or security for the debt, and then in general the property ^^^. 
in the goods remains in the buyer ; but even if by agreement the 
property in the goods has been assigned as well as the possession, 
it is only a special property that is thus transferred, and the 
general property remains in the buyer (o). On these grounds, 
therefore, the seller's right of stoppage will remain, so far as 
to entitle him to any surplus proceeds after satisfying the cre- 
ditor to whom the bill of lading was transferred as security ; and 
the seller will have the further equitable right of insisting on and he may 
marshalling the assets; that is to say, of forcing the creditor to ^^5^^^^^ 
exhaust any other securities held by him towards satisfying his the assets, 
claim before proceeding on the goods of the unpaid seller "(p)* 

Illttstbations. 

1. A. sells and consigns goods worth 1,800?. to B. B. transfers the 
bill of lading to 0. to secure an advance of 1,000Z. B. becomes insol- 
vent, and A. stops the goods. A. is entitied thereto after paying 
1,000Z. to C. Spalding v. Ruding (1843), 6 Bea. 376 ; iS. C, on appeal, 
15 L. J. Ch. 374. 

2. A. sells goods to B., who consigns them to C, his agent. B. 
indorses the bill of lading to a bank to secure an advance. During 
the transit C. sub-sells the goods to D., but without transferring to 
him a document of title (g). Before delivering to D., A. stops the 
^oods. C. then hands to the bank the proceeds of the sub-sales. A. 
IS entitled to the balance of the money im^r t^e bank's claim has been 
satisfied. K&mp v. Falk (1882), 7 Ap. Ca. 573. 

3. A. sells and ships to B. twenty-three casks of oil, and sends him 
the bill of lading. B. indorses the bill of lading to 0. as security for 
an advance, and also as further security for previous advances made 
on other goods of B. then in G.'s possession. A. stops the goods in 
transit. A. is entitled to call upon C. to satisfy his debt out of the 
proceeds of other goods of B. previously in 0.*8 possession, before he 
realizes the casks of oil. In re Westzintntis (1833), 5 B. & Ad. 817 (r). 

Or other disposition for value. — See ante, p. 257, s. v., '' sale or 
other disposition." 

(n) £s parte Golding, Davis ^ Co, {q) The docnment was a <' cash 

(1880), 13 Oh. D. 628. receipt," on production of which the 

(o) Burdiek v. Sewell (1884), 10 goods were delivered to the sub- 

App. Oa. 74. buyer. See per Lord Blackburn at 

{p) Benj. p. 892. As to marahall* p. 684 of the report, 

ing assets in Equity, see notes to (r) For^ the same principle, see 

AlirieK y. Cooper, 2 Tnd. L. 0. 82, 95 also ^ p<xrU Salting (1888), 25 Ch. 

(ed. 1886). D. 148. 
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. ^' ^^ ^^^' 48. — (1.) Subject to the provisions of this sec- 
Saie not ^j^^^^ ^ controct of salo is not rescinded by the mere 



J^^^^^^ exercise by an unpaid seller of his right of lien or 
page in /nw- retention or stoppage in transitu. 

8. 48 (1). << There can no longer be a reasonable donbt that the tme 
nature and effect of this remedy of the seller (stoppage in 
transitu) is simply to restore the goods to his possession, so 
as to enable him to exercise his rights as an unpaid seller, — ^not 
to rescind the sale " («). 

Although the point seems never to have called for decision, 
the opinion has been expressed, both by judges and text-writers, 
more especially since 1819 (/), that the true effect of stoppage 
in transitu is to replace the seller in the same position as if he 
had not parted with the possession, and entitle him to hold the 
goods until payment of the price : in other words, to revest his 
lien, but not to entitle him to rescind the contract (u). On the 
other hand, it has been directly decided that the seller's lien, 
whether original or revested, is only the right to detain the 
goods sold until the price is paid, and not a right to rescind the 
contract (x). As an application of this principle, the trustee of 
a bankrupt buyer has been held entitled to recover nominal 
damages on account of the seller's breach of contract by stopping 
delivery after the insolvency of the buyer, a decision based upon 
the assumption that the contract had not been rescinded by the 
seller's subsequent exercise of his right of retention (y). This 
clause of the Act, therefore, is only declaratory of a principle 
which had been previously recognized in a catena of cases. 

Subject to the provisions of this section- — /. e., the case of a 
re-sale under sub-s. 4, infra. 



(«) Benj. p. 898. 7 Ap. Ca. at p. 581 ; per Cattan, 

(t) The date of Ooodhari t. Lom^ L.J., in Fhelp9 y. Comber (1885), 29 

2 Jao.&W. 349, referred to by Caime, Ch. D. at p. 821 ; cf. as. 106, 107 of 

L.J., in Sehotsman9 y. Lancashire and the Indian Contract Act. 

Yorkshire Ey, Co. (1867), 2 Gh. Ap. {x) MartindaU y. Smith (1841), 1 

at p. 340. Q. B. 389. 

(m) Wentworth y. OuthwaiU (IU2\ (y) Valpy y. OakeUy (1851), 16 Q. 

10 H. & W. 436; diss. Abinger, B.941; 20 L. J. Q. B. 380 ; followed 

C.B. ; per Lord Chelmsford in Page in Or^fiths y. Ferry (1859), 1 £. &E. 

y. Cowasfee (1866), L. E. 1 P. C. 127 ; 680 ; 28 L. J. Q. B. 204 (both 



per Cairns, L.J., in Sehotsmans y. of the seller's right of retentioii or of 

Lancashire and Yorkshire £y. Co, withholding deliyery— « right aiia<* 

(1867), 2 Ch. Ap. 332; per Lord logons to stoppage m (roiMf^). 
Blackbnm in £emp v. Folk (1882), 
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». 48 (1). 
Illustrations. >-.-*— — r-* 

1. A. sells to B. six stacks of oats, to be paid for on a particular 
day. B. does not pay on tiiat day, but afterwards tenders the price. 
A. then re-sells the oats. B. may maintain trover against A., as A.'s 
light was one only of lien (which was gone by B.*s tender), and not a 
right to repudiate the contract. Martindale v. Smith (1841), 1 Q. B, 
889 (2j. 

2. A. sells to B. under one entire contract a quantity of mats, of 
flax, and other goods, and the flax is consigned to B. by railwajr, and 
deliyered. The other goods go by water carriage, and on the insol- 
vency of B. are successfully i^pped by A. The flax is stopped after 
the end of the transit, and is afterwards seized in execution. Assuming 
the* contract not to be divisible, the stoppa^ of the goods other than 
the flax does not revest in A. the property in the flax, as against the 
execution creditor. Per Cur., in Wentworth v. Outhwaite (1842), 10 
}f. &W. 436. 

(2.) Where an tmpaid seller who has exercised 
his right of lien or retention or stoppage in transitu 
re-sells the goods, the buyer acquires a good title 
thereto as against the original buyer. 

In addition to his lien and right of stoppage in transitu, the S. 48 (2). 
unpaid seller has the further right given by s. 39 (1) (o) of 
re-selling the goods subject to the conditions stated in sub-s. 8, 
infra. The exercise of this right of re-sale, which is analogous 
to the right possessed by a pledgee with a power of sale, does 
not, except in the case provided for in sub-s. 4 (tn/ra), rescind 
the contract. (Sub-s. 1.) It follows that if the seller re-sell, 
he re-sells qud pledgee, and as the agent of the original buyer, 
to whom he remains liable for the difference between the 
contract price and the market price obtained on the re-sale, 
assuming the goods to have meanwhile risen in value ; and if 
there be no proof of such difference, he still remains liable for 
nominal damages (a). 

This sub-section deals with the question of title, and seems to 
qualify the rule laid down in s. 21. With regard to s. 25 (1), 
see remarks below. 

Before this Act, and independently of the Factors Acts, 1877 
and 1889 (5), the question whether the second buyer acquired a 
good title to the goods depended on the fact whether the original 
buyer were in default or not. If he were not, he could maintain 
an action of trover, and recover possession of the goods in the 

(s) See also OrMvea v. MMin {b) 40 & 41 Yiot. c. 39, s. 3 ; 52 & 
(1813), 3 Camp. 426. 58 Yiot. c. 45, s. 8. 

(a) Benj. p. 804. 
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8> ^8 (2)' handB of an innocent second buyer (c) ; bnt otherwise if lie were 
in default, because he had no immediate right to the posses- 
sion {d). 
Effect of this It is conceived that this sub-section is intended to be merely 
"^ ' * declaratory of the pre-existing law. In order to confer a good title 

on a second purchaser, the seller must lawfully exercise his rights, 
t.tf., the exercise must be justified by reason of the buyer's 
default or insolvency. It can scarcely be intended, for example, 
that a seller who wrongfully stops a cargo in transitu^ and re-sells, 
can thereby deprive the original buyer of his remedy in trover. 
Thus in Cohen v. Foster {e), the buyer of a machine, having 
tendered the price within the fixed time, was held entitled to 
maintain trover against the seller who had subsequently sold it, 
and the question, as stated by Collins, J., was simply whether 
partionlarlj the buyer was in default or not. It is, however, important to 
iirtST^26a) ^'^^ *^** ^^^ * result is apparently contemplated by s. 25 (1). 
As has been pointed out {ante^ p. 161), the language of that sub- 
section is unqualified and wide enough to embrace the particular 
case of an unpaid seller who, being in possession of the goods 
sold, re-sells them even in wrongful exercise of his lien or right 
of retention ; and, if the transaction then be executed by transfer 
of the property and delivery of the goods or documents, and the 
second buyer acts in good faith and without notice, he will 
acquire a good title as against the original buyer, although the 
latter may not be in default at the time of the re-sale. 

It is noticeable that this sub-section does not require want of 
notice and good faith in the second buyer, as is the case under 
s. 25 (1), which fact lends additional colour to the view that 
the original buyer should be in default. 

If the above construction of this sub-section is incorrect, and 
the case of a buyer not in default is included therein, the only 
apparent difPerences between s. 48 (2) and s. 25 (1) (apart from 
the requirements of good faith, &c., under the latter section) is 
that, under the latter, the seller may sell the documents though, 
he is not in possession of the goods, whereas, under the former, 
he must, ex hypothesis be in possession of the goods, and also 
that under s. 25 (1) the sale must be executed by delivery or 
transfer of the goods or documents, whereas, under s. 48 (2), no 
such requirement is foimd. 

(e) Johnson v. Cridit Ly<mna\a Co. Ex. 64 ; MiigaU y. Kehhle (1841), 3 

(1877), 3 0. P. p. 32 ; and see Cohen H. & G. 101 ; Benj. pp. 804, 805. 
V. Foster (1892), 61 L. J. Q, B. 643. {e) Supra. 

(d) Lord V. JMes (1874) L. R. 9 
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(3.) Where the goods are of a perishable nature, s. 48 ff). 
or where the unpaid seller gives notice to the buyer 
of his intention to re-sell, and the buyer does not 
within a reasonable time pay or tender the price, 
the unpaid seller may re-sell the goods and recover 
from the original buyer damages for any loss occa- 
sioned by his breach of contract. 

Where the goods are of a perishable nature. — "It is admitted S. 48 (3). 
that perishable articles may be re-sold. It is difficult to say 
what may be considered as perishable articles and what not ; but 
if articles are not perishable, price is, and may alter in a few 
days or a few hours " (/). Best, 0. J., proceeds to extend the 
rule to non-perishable goods: "In that respect there is no 
difference between one commodity and another. It is a practice, 
therefore, founded on good sense, to maJke a re-sale of a dis- 
puted article, and to hold the original contractor responsible for 
the difPerence. The practice itself affords some evidence of the 
law, and we ought not to oppose it except on the authority of 
decided cases. Those which have been decided do not apply. . . . 
We are anxious to confirm a rule consistent with convenience 
and law. It is most convenient that when a pttrty refuses to 
take goods he has purchased, they should be re-sold, and that he 
should be liable to the loss, if any, upon the re-sale. The goods 
may become worse the longer they are kept, and at all events 
there is the risk of the price becoming lower " (y). 

The Act contains no definition of the term " perishable goods." 
Cf. s. 6 as to the sale of " perished " goods. 

As to the sale of perishable goods by order of the Court in an 
action, see E. S. C, Ord. L., r. 2. 

Where the unpaid seller gives notice.— The conditions as to 
notice of intention to re-sell, and as to granting a reasonable time 
for the buyer to pay or tender the price, are apparentiy new — at 
any rate, they do not seem to have been expressly laid down in 
any decided case (A), but the rule is so stated in the Indian 
Contract Act, s. 107. They are in accordance with the opinion 
expressed by Lord Blackburn (t), and with the reasoning of 
Best, O.J., in his judgment in Maclean v. Dunn, supra {/), 

(/) MaeUoHY. Dunn (182S), 4 Bing. p. 798. 
722, per Best, C.J. (A) See 1 Smith, L 0. (9th ed.), 

. {g) See notes to Ziekbarrow v. p. 798. 
Matan (1793), 1 Sm. L. 0. (9th ed.), (i) Treatise on Sale, p. 446. 
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8. 48 (8). It has been beld that a notice merely to remove goods and pay 
" the price will not justify the seller in re-selling {j). 

And the bnyer does not ... . pay. — These words would seem to 
apply both to the case of perishable goods and to the case where 
the seller gives notice of re-sale. In other words, there must be 
default in the buyer as regards the goods, whether perishable or 
pot. 

The term " buyer " will include the buyer's trustee in bank- 
ruptcy, and, possibly, a sub-buyer from the bankrupt buyer {k). 

Within a reasonable time. — ^This is a question of fact to be 
determined by a jury. (See s. 56, post,) 

Becover . • . damages. — The effect of the re-sale not being to 
rescind the origincd contract, the seller's remedy in damages, 
under s. 50, is not lost, since it does not depend upon his retain* 
ing dominion over the goods (/). And conversely, if there be a 
profit on the re-sale, the buyer is entitled thereto as damages for 
non-delivery (m). 

(4.) Where the seller expressly reserves a right 
of re-sale in case the buyer should make default, 
^nd on the buyer making default, re-sells the goods, 
the original contract of sale is thereby rescinded, 
but without prejudice to any claim the seller may 
have for damages. 

Illustbation. 

& 48 (4). A. sells to B. goods for 79Z., a condition of the sale being that upon 

B.'s default the goods may be re-sold. B. makes default, and A. 
re-sells for 63/. A. cannot recover 79/., the original price, as the 
contract is rescinded, but he may recover 16/., and the expenses of the 
re-sale. Lamond v. Davall (1847), 9 Q. B. 1030; 16 L. J. Q. B. 136. 

This sub-section accords 'with the dtcta in Lamond v. Davall^ 
supra, and with the opinion expressed by Mr. Benjamin. No 
notice of re-sale, moreover, is required under this sub-section, as 
under the preceding. 

When a right of re-sale has been expressly reserved by the 

0) Cfreavea v. 'Athlin (1813), 3 722, 728 ; Acebal y. 2>ry (1834), 10 

Camp. 426. Bing. 376. 

(Ar) £x parte StapleUm (1879), 10 {m) OreapetY.Ashlin^iupra; Vaipy 

<)h. D. 586, per Jeasel, M.B., at y. OaheUy (1861), 16 Q. B. 941 ; 

p. 590. Gr^fith* V. Ferry (1869), 1 E. ft E. 

(/) Maclean v. Dunn (1828), 4 Bmg. 680. 
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contract, as is commonly the case in sales by auction, the re- 8. <8 (4^, 

servation is construed as a condition for making void the sale on 

the buyer's default (n) ; in such a case, if the goods are re-sold 

at a profit, the seller is entitled thereto ; if at a loss, the buyer 

is liable for the amount thereof, and for the expenses attending 

the re-sale (o). 

On the other hand, where no express reservation of the right 
to re-sell is made, ''the efEect of a re-sale being not to rescind 
the sale, the goods are sold by the unpaid seller qua pledgee . . . 
they are sold as being the property of the buyer, who is, of 
course, entitled to the excess if they sell for a higher price than 
he agreed to give "(/?). * 

The following is believed to be an accurate summary of the Smnmaiy of ' 
law relating to the seller's right of re-sale. Se aST ^ *^ 

The re-sale may take place under the following circum- ri^ht of in- 
stances : — ®*^* 

(1) When the buyer is in default, — The re-sale is then legal, 
but does not rescind the original contract (q), unless the right of 
re-sale was expressly reserved by the contract (r). 

(a) And insolvent. — ^Insolvency may be, and generally is, con- 

strued as an offer to rescind, and the seller may then 
elect to treat the contract as rescinded, and re-sell the 
goods, giving the buyer's trustee in bankruptcy a rea- 
sonable time within which to pay the price (*). 

(b) And solvent, — (i.) If the buyer, after default, afterwards 

tenders the price, the seller's right of re-sale is lost (t), 
(ii.) If the buyer does not tender the price, the seller 
may re-sell perishable goods at once, and non-perishable 
goods subject to the conditions as to notice and reasonable 
time mentioned in sub-s. 3, supra. The seller may also 
sue for damages under the original contract {u), 

(2) When the buyer is not in default — ^The sale is then wrong- 
ful, and d fortiori does not rescind the contract. The buyer 

(h) Lomond v. Davall, tupra; con- Langfoot v. TyUr (1705), 1 Salk. 113, 

filming the dictum of the Court in has been oyermled. 

Sagedom v. Laing (1816), 6 Taunt. (r) Lamond v. Davdll (1847), 9 Q. 

102. B. 1030. 

(o) Benj. p. 803. (») Ex parte StapUton{W9), 10 Oh, 

(p) Benj. p. 796, quoting (inter D. 686. 

oita) Oreaves v. Ashlin (1813), 3 {t) Martindale y. Smith (1841), 1 

Camp. 426. Q. B. 389. 

(9) Benj. p. 803; Blackb. p. 463, (u) MaeUan y. Dunn {lS2S)f 4 Bmg. 

Irhero all the cases are collected; 722 ; AeebtU Y,JAvy (1834), 10 Bing^. 

€he oontraiy dictum of Holt, 0. J., in 376. 
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S' ^^ W" lias his remedy in trover for the full value of the goods, subject 
to deduction for the unpaid price, and can maintain an action 
for damages sustained by the wrongful sale, and recover to the 
extent of that injury (x). 



Paet v. 
actions for breach of the contract. 
Remedies of the Seller. 

Action for 49. — (1.) Where, under a contract of sale, the 

. * property in the goods has passed to the buyer, 

and the buyer wrongfully neglects or refuses to 
pay for the goods according to the terms of the 
contract, the seller may maintain an action against 
him for the price of the goods. 

S. 49 (1). The remedies of the unpaid seller against the goods, comprising 

his rights of lien, stoppage in transitu, and re-sale, form the 
subject of Part IV. of this Act. Part T. proceeds to deal with 
the remedies of the unpaid seller against the defaulting buyer in 
a personal action either for the price of the goods or for damages 
for the non-acceptance of them, and also with the corresponding 
remedies of the buyer against a defaulting seller. Ss. 51 — 53, 
post. 

'^ By the law of England, differing in this respect from the 
civil law, the buyer's default in paying the price will not justify 
an action for the rescission of the contract, unless that right be 
expressly reserved. The principle at common law is, that the 
goods have become the property of the buyer, and that the seller 
has agreed to take for them the buyer's promise to pay the price. 
If, then, the buyer fails to pay, the seller's remedy is limited 
to an action for the breach of that promise, the damages for the 
breach being the amount of the price promised, to which may 
be added interest " (y). 

(«) Per Cor. in Fage v. Cotcasjee 5 H. & N. 288. 

(1866), 1 P. 0. at p. 146; Oillard v. (y) Benj. p. 763; MartindaU t. 

^n^/6M(1841),8M.&W. 576 (re-sale SmUh (1841), 1 Q. B. 389, is the 

before deliyerj) ; Stephen r. Wilkin' leading case on the subjeot. As to 

»&n (1831), 2 B. & Ad. 320 (re-sale the seller's right to reoover interest, 

after taking goods oat of buyer's see the notes to 8. 54, post, p. 290. 
possession) ; Chinerg v. Tiall (1860), 
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With regard to procedure, it may be stated generally that B. 49 (1% 
before the Judicature Acts the seller under a contract of sale, prooedure. 
when tiie property in the goods had passed, could maintain 
an action for the price under the common indebitatus counts 
either — (1) For goods sold and delivered^ this count being appli- 
cable when upon a sale of goods the property had passed and 
the goods had been delivered to the buyer, and the price was 
payable at the time of action brought (z); or (2) For goods 
bargained and soldy this count being applicable when, upon a 
sale of goods, the property had passed to the buyer, and the 
contract had been completed in all respects except deliyery, and 
the delivery was not a part of the consideration for the price or 
a condition precedent to its payment (a). These counts were 
abolished by the Judicature Acts, but it is still necessary for the 
seller to aver such facts as would have formerly entitled him to 
maintain an action on one or other of the counts. 

This sub-section embraces both causes of action under the 
term "contract of sale," which, by s. 62, (1) includes both a 
bargain and sale and a sale and delivery. In the former case, 
the seller can avail himself of his personal remedy concurrently 
with his other remedies (as impaid seller) against the goods. 
In the latter case his sole remedy is his personal action (as an 
ordinary creditor) for the price. 

Where ... the property . . . has passed. — The contract of 
sale being (under s. 1 (1)) a contract for the exchange of the 
property in goods in return for the price, the seller cannot ordi- 
narily sue for the price unless the property has passed. The 
next sub-section shows when he can do so. 

The rules for the passing of the property are stated supra, in 
BS. 16 0/ seq. 

The buyer wrongfully neglects or refases.— Generally speak- 
ing, the buyer is liable to pay for the goods on delivery, delivery 
and payment being ordinarily concurrent conditions under s. 28. 
But ^e sale may be upon credit, in which case the seller cannot Giving credit 
maintain an action for the price until after the expiration of the Smi**^^"^^*. 
period of credit. A bill or note taken for the price has the poetpones 
same effect as credit in postponing [the right of action (b), and ^^^ "^^* 
so also has an agreement to pay by bill or note which is not 



(<) Bnllen & Leake on Pleading, B. & Ad. 431 ; unless it is the inten- 

p. 88. tion of the parties that the bill or 

- (a) Ihid,^. 39. note should be taken in absolute 

(&) Selpi V. WinUrhotUm (1831), 2 payment. 
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^* ^^ (0* giTOn, and the seller cannot maintain an action for the price 
until the time when the bill or note would have matared(c). 

Ab the bill or note is primd facie eyidence of payment, the 
seller must account for tiie security before he can maintain an 
action for the price {d). 

Under this sub-section the seller may maintain his action for 
the price, although the goods have been destroyed while in his 
possession, the goods being at the buyer's risk from the time 
when the property in them passed to him {e), (See s. 20.) 

(2.) Where, under a contract of sale, the price is 
payable on a day certain irrespective of delivery, 
and the buyer wrongfully neglects or refuses to pay 
such price, the seller may maintain an action for 
the price, although the property in the goods had 
not passed, and the goods have not been appro- 
priated to the contract. 

8. 49 (2)* Although the general rule is, as stated in sub-s. 1, Bupra^ that 
the property in the goods must have passed to the buyer in 
order to entitle the seller to recover the price, it is quite com- 
petent to the parties to agree that payment shall be made irre- 
spective of delivery, and the buyer^s refusal to pay the price will 
then be wrongful, although the goods have not been delivered, 
and the property in them remain vested in the seller (/). 

Illustbation. 

A. agrees to sell B. 1,000 tons of iron, to be delivered by a particular 
date, and B. agrees to pay for it on that date, whether he is ready to 
accept delivery ornot. B. refuses to accept and pay for the iron. A. may 
recover from B. the whole price of the ux>n, although the property in 

{e) Munm v. Price (1803), 4 East, L. R. 7 Ex. 98 ; Alexander y. Gardner 

Ul ; DutUm v. Solomonton (1803), 3 (1836), 1 Bmg. N. 0. 671 J Fregtmo 

B. & P. 582 ; nnlees credit was oon- v. Long (1826), 4 B. & G. 219. 

ditional on the security bemg in fact (/) Dtmlop v. GroU (1845), 2 G* & 

given; Niekton v. Jepton (1817), 2 K. 163; of. CmIUy, littyford^ tupra. 

Stark. 227, explained in Foul v. Dod As to the right of the parties to 

(1846), 2 G. B. 800. introduce into the contract any stipu- 

. {d) Benj. p. 735 ; Price v* Price lations which they deem deeirabley 

(1847), 16 M. & W. 232. see per Blackburn, J., in Oaleutta, fc. 

{e) Benj. pp. 277 ir^<^., 716; Castle Co. v. Di Mattoe (1863), 32 L. J. 

V. Plavford (1870), L. R. 5 Ex. 165 ; Q. B. at p. 328. 
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the iron lias not passed to B., and no specific iron has been appro- ^' ^^ (^)' 

priated by A, to the contract. Dunlop v. Orote (1845), 2 0. & K. 

153. 

(3.) Nothing in this section shall prejudice the 
right of the seller in Scotland to recover interest 
on the price from the date of tender of the goods, 
or from the date on which the price was payable, as 
the case may be. 

By the law of Scotland, in the absence of an express stipula- S. 49 (3). 
tion as to the date when interest shall commence to run, interest 
runs from the stipulated date of payment (y). 

The English law differs from the law of Scotland on this 
point, and the seller cannot recover interest on the price due, 
unless, e. y., the buyer has agreed to pay by a bill or note. (See 
8. 54; postf p. 290, and notes.) 

60. — (1.) Where the. buyer wrongfully neglects Damages for 
or refuses to accept and pay for the goods, the ^^.**^^ 
seller may maintain an action against him for 
damages for non-acceptance. 

(2.) The measure of damages is the estimated 
loss directly and naturally resulting, in the ordinary 
course of events, from the buyer's breach of con- 
tract. 

(3.) Where there is an available market for the 
goods in question the measure of damages is primS, 
facie to be ascertained by the difference between 
the contract price and the market or current price 
at the time or times when the goods ought to have 
been accepted, or, if no time was fixed for accept- 
ance, then at the time of the refusal to accept. 

The buyer wrongftilly neglects or refuses to accept and pay S. 60 (i). 
for the goods. — As to the duty of the buyer to accept and pay 
for the goods, see Part III. of this Act, ante, pp. 173 et seg. 

The seller may maintain an action. — <' When the seller has 

(^) 1 Bell's Oomm. at p. 694. 
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S. .'50 (1). not transferred to the buyer the property in the goods which are 
the subject of the contract, as where the agreement is for the sale 
of goods not specific, or of specific goods which are not in a 
deliverable state, or which are to be weighed or measured before 
delivery ; the breach by the buyer of his promise to accept and 
pay can only affect the seller by way of damages. ' The goods 
are still his. He may re-sell or not at his pleasure. But his 
only action against the buyer is for damages for non-acceptance ; 
he can in general only recover the damage that he has sus- 
tained (A), not the full price of the goods "(t), except in the 
particular case mentioned in s. 49 (2). The buyer may incur 
further liability under s. 37 for delay in taking delivery of the 
goods. 

S. 60 (2). The measure of damages. — The first part of the general rule, 
laid down in Hadley v. Baxendale (k), and applicable to every 
class of contract, and which appears to be contained in the 
words '^ directly and naturally " in sub-s. 2, requires that the 
damages arise ** naturally, i,e,, according to the usual course of 
things, from the breach of contract itself." The rule is stated 
and considered under s. 51, post, p. 278 ; it is of less importance 
in the seller's action for the buyer's breach of contract by non- 
acceptance, because the question of special damages does not 
ordinarily arise, and the loss sustained by the seller does not 
exceed the price of the goods contracted to be sold. 

S. 50 (3). Where there is an available market for the goods. — Sub-s. 3 
embodies the particular application of the general rule stated in 
sub-s. 2 to cases where there is a market. There must be some 
particular place where the seller can re-sell the goods, and theu 
the test is the difference between the contract price and the 
" market " (/) price of the goods at the time fixed by the contract 
for acceptance. The test is only a primd facie one, because it is, 
of course, subject to the provisions of ss. 54 and 55. 

The reason for the rule is thus stated by Tindal, C. J. (m) : 
''Where a contract to deliver goods at a certain place is broken, 
the proper measure of damages in general is the difference 
between the contract price and the market price of such goods 
at the time when the contract is broken, because the purchaser, 
having the money in his hands, may go into the market and 

(h) Laird v. Fim (1841), 7 M. & see per James, L.J., in Dunkirk 

W. 478. CoUiery Co. v. Lever (1878), 9 Ch. D. 

(i) Benj. p. 764. at p. 26. 

(k) (1854), 9 Ex. 341. (m) In Barrow v. Armud (1846), 8 

(l) For the definition of a market, Q. B. at p. 609. 
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buy. So if a contract to accept and pay for goods is broken, S. 60 (3). 
the same rule may be properly applied, for the seller may take 
his goods into the market and obtain the current price for 
them"(n). 

The measure of damages will be the difEerence between the 
contract price and the market price ** at the time or times" («.y., 
when the goods are deliverable by instalments (o)) fixed for 
acceptance, not at the time when the buyer gives notice to the 
seller of his intention not to accept. 

When the buyer gives notice of his intention not to accept 
the goods, the seller may elect either to bring his action at once, 
as for a breach of the contract, or to await the time fixed by the 
contract for acceptance (p) ; but in either case the damages will 
be assessed with reference to the latter date (q). 

In the case of an agreement to sell future goods, if the seller Damages on 
elect to sue at once, he may do so without manufacturing or ^™aohof 
tendering the rest of the goods, and it is sufficient for him to sell fatme 
aver that he was ready and willing to perform the contract. goods. 

Illusteations. 

1. A. agrees to sell to B. a quantity of com, to be delivered at a cer- 
tain place. Before its arrival B, repudiates the contract, but A. tenders 
the com on its arrival. The difference between the contract price and 
the market price of the com at the date of B.'s repudiation is 93^. ; at 
the date of tender it is 218?. A. may recover 218/. Philpotts v. Evans 
(1839), 5M. &W. 475(r). 

2. A. agrees to manufacture and sell to B. iron railway chairs. After 
delivery of a part, B. gives notice that he will not aQcept more. A. 
thereupon discontinues manufacturing the rest of the chairs. A. may 
sae B. for damages for non-acceptance without manufacturing and 
tendering the rest of the chairs, and such damages are the amount 
which will put A. in the same position as if he had been allowed to 

(») The foUowlBg oases, arranged 35 L. T. N. S. 668 ; Ex parte StapU- 

in order of date, illustrate the role ton (1879), 10 Ch. D. 586, per Jessel, 

as to the measure of damage : Busk M.B., at p. 590. 

V. Davis (1814), 2 M. & S. 397; (o) As to deliveries by instal- 

Gmnsford v. Carroll (1824), 2 B. & C. ments, see under s. 51, post, p. 281. 

624 ; Maclean v. Dunn (IS2S), 4 Bing. {p) Hoehster v. De la Tour (1863), 2 

722 ; Boorman v. Nash (1829), 9 B. & E. & B. 678 ; 22 L. J. Q. B. 456 ; 

C. 145 ; FhilpotU v. Evans (1839), 5 Cort v. Ambergate By, Co, (1851), 17 

M. & W. 475 ; Lamond v. Davall Q. B. 127 ; 20 L. J. Q. B. 460 ; 

(1847), 9 Q. B. 1030 ; Valpy v. Frost v. Knight (1872), L. R. 7 Ex. 

Oak€Uy(Ub\), 16 Q. B. 941 ; QHffiths HI. 

V. Perry (1869), 1 E. & E. 680 ; 28 (q) Frost v. Knight, supra, 

L. J. Q. B. 204 ; BosweU v. Kilbom (r) Following Boorman v. Nash 

(1862), 16 Moo. P. C. 309 ; SUkstone (1829), 9 B. & C. 145. 
Coal Co. V. Joint Stock Coal Co. (1877), 

t2 
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8. 60 (8). complete his contract. 
20 L. J. Q. B. 460. 



CoH V. AmbergaU By, Co. (1851), 17 a B. 127 ; 



Duty of seller 
or buyer to 
mitigate 
damages. 



Heasoreof 
damages 
when there is 
no available 
market. 



It seems that the damages may sometimes be mitigated where 
the seller, or the buyer, under s. 61, having accepted the repu- 
diation, has had an opportunity of lessening the effect of the 
breach (/). The extent, however, of the seller's obligation is 
uncertain. It has been decided that he is not bound to go into 
the market and make a fresh contract (u) ; but he is bound, it 
would seem, to act as a reasonable man in the ordinary course 
of business (x). 

Of course, when there is no difference between the contract 
price and the market price, or when the difference is in favour 
of the plaintiff, he can recover nominal damages only (y). 

In default of a market, the loss incurred by the seller must be 
ascertained from other evidence. It may be determined in some 
cases by the price at which the goods have been resold withiu 
a reasonable time, and under reasonable circumstances, by the 
seller to a third person («) ; and where there is no market price, 
semble^ that the whole price under the contract may be recovered 
as evidence of value, the proper measure of damages being the 
fuU amount of the damage which the seller, acting as a reasonable 
man in the ordinary course of business, has reaUy sustained by 
the buyer's breach of contract (a). 

As the rules relating to damages are the same in an action by 
the buyer against the seller for non-delivery under s. 51, as in 
an action by the seller against the buyer for non-acceptance 
under this section, it will be convenient to include them in the 
notes under that section. 

At the . . . times fixed. — See, for goods deliverable by instal- 
ments, under s. 51, poat^ p. 281. 

Postponement of the time fixed for acceptance. — See under s. 51, 
poat^ pp. 281 et seq., and the cases there cited in illustration. 

For fuller information upon the subject of this section, the 



{t) Per Oookbum, O.J., in Frott v. 
Knight (1872), L. R. 7 Ex. at p. 116 ; 
Soper V. Johnton (1873), L. R. 8 0. 
P. 167. 

(«) Broum v. Muller (1872), L. R. 
7 Ex. at p. 322, per Kelly, C.B. ; 
Soper T. Johmon, supra^ at p. 182, 
per Brett, J. 

(j?) Dunkirk Colliery Co. v. Lever 
(1878), 9 Gh. D. at p. 25, per James, 
L.J. ; WiUon v. Eiekt (1867), 26 L. 



J. Ex. 242 ; see If ayne on Damages 
(ed. 1894), p. 174. 

(y) Valpy v. Oakeley (1851), 16 Q. 
B. 941, followed in Or\fithe v. Perry 
(1859), 1 E. & E. 680 ; 28 L. J. Q. B. 
204. 

(z) Dunkirk Colliery Co. v. lever 
(1878), 9Ch.D. atp. 24. 

(a) Dunkirk Colliery Co. v. Zever^ 
supra f at p. 26. 
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reader is referred to Mayne's Treatise on Damages (ed. 1894), S. 60 (3). 
pp. 170 et seq. 



Remedies of the Buyer. 

61. — (1.) Where the seller wrongfully neglects Damages for 
or refuses to deliver the goods to the buyer, the *^' ^^^* 
buyer may maintain an action against the seller for 
damages for non-delivery. 

(2.) The measure of damages is the estimated loss 
directly and naturally resulting, in the ordinary 
course of events, from the seller's breach of con- 
tract. 

(3.) Where there is an available market for the 
goods in question the measure of damages is primfi, 
facie to be ascertained by the difference between 
the contract price and the market or current price 
of the goods at the time or times when they ought 
to have been delivered, or, if no time was fixed, 
then at the time of the refusal to deliver. 

Under this section the buyer can maintain an action for damages S. 61 (1). 
for non-delivery, whether the property in the goods has or has not 
passed to him ; in the former case, he has a further remedy in 
trover (see post^ p. 284), and also for specific performance under 
8. 52 ; in the latter case, it is his only remedy {h)\ " he may 
recover damages for the breach, but has no special remedy 
growing out of the relations of seller and buyer" (c). 

The seller wrongfolly neglects or refuses to deliver. — As to 
the duty of the seller to deliver, see Part m. of the Act, ante^ 
pp. 173 et seq. 

Where the goods are deliverable to the buyer " on request," Goods de- 
it is " a condition precedent to the buyer's right of action that hverable^*'on 
he should make this request either personally or by letter, unless 
there has been a waiver [under s. 1 1 (3), supra] of compliance 
with this condition, resulting from the seller's having incapaci- 
tated himself from complying with the request by consuming, 

(h) Unlees the seller is estopped 2 H. & 0. 164 ; 82 L. J. Ex. 1S5. 
from denying that the property has (e) Benj. p. 906. 

passed: WoodUy ▼. Coventry (\^^Z), 
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S. 61 (1). 



S. 61 (2). 



The role in 
Basttndale. 



Seller's delay 
indeliyerj. 



or re-selling, or otherwise so disposing of the goods as to render 
a request idle and useless " {d). 

The measure of damages is the estimated loss directly and 
naturally resulting, in the ordinary course of events, from the 
seller's breach of contract. — ^This is the first part of the rule 
as laid down in Hadley y. Baxendale{e) in 1854 : "Where two 
parties have made a contract which one of them has broken, the 
damages which the other party ought to receive in respect of 
such breach of contract should be such as may fairly and reason- 
ably be considered, either as arising naturally, t. «., according to 
the usual course of things, from such breach of contract itself, or 
such as may reasonably be supposed to have been in the con- 
templation of both pEirties, at the time they made the contract, 
as the probable result of the breach of it." 

The first branch is dealt with in sub-s. 2 as a general rule, 
and its special application to cases where there is a market is 
stated in sub-s. 3. Both sub-sections are concerned with cases 
where there are no special circumstances known to both parties, 
and where in consequence the party breaking the contract " at 
the most, could only be supposed to have had. in his contempla- 
tion the amount of injury which would arise genefally^ and in 
the great multitude of cases not affected by any special circum- 
stances, from such a breach of contract " (/). 

The second branch forms the second rule in Hadley v. Baxefi" 
daley and deals only with damages under special circumstances. 
This is contained in s. 54 under the words ** special damages." 

Both the rules contained in these two sections are illustrations 
of the general principle that the buyer **is entitled to have in 
his hands, on the day fixed for delivery, goods which at that 
date have a certain value; . . . the value on that day is what the 
contract gives him"(^). And as the best evidence of what a 
thing is worth is its market price, we arrive at the special rule 
in sub-s. 3. But if the latter rule is inapplicable by reason of 
the absence of a market, the value must be otherwise ascertained. 

Delay in delivery, — When the seller's breach consists in de- 
laying delivery, the rule is as stated by WiUes, J., in Borries v. 
Hutchinson (A), viz., the d«images are the difference between the 
value of the goods at the time when delivery was due and their 



(d) Benj. p. 926, see also p. 647. 

(e) 9 Ex. 341, 364 ; 23 L. J. Ex. 
179, 182. The role is fully con- 
sidered in Majne on Damages (ed. 
1894), pp. 11 et uq. 



(/) Per Cor. in Eadley v. Baxm^ 
dale, supra. 

{jgi) Blackb. p. 612. 

(A) (1866), 18 C. B.K. S. 445. 
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yalae at the time when they were actually delivered. This rule S- ^l (2). 
may be considered a special application of that in sub-s. 2. 

Illttsteations. 

1. A. agrees to sell and deliver to B. by a certain date a floating 
boom derrick, the obvious and usual use of which was as a coal store. 

A. makes six months* delay in delivery, during which time the article 
mi^ht have been profitably employed as a coal store, and 420/. earned. 

B. IS entitled to recover m>m A. the 420/., that being the direct and 
natural loss caused by A.'s breach. Cory v. Thames Ironworks Co. 
(1868), L. R. 3 Q. B. 181. 

2. A. agrees to make and sell to B. by a certain date a firebox for 
an engine, which (not to A.*s knowledge) B. is under contract to 
repair for C. A. makes default in delivery, and B. has to buy else- 
where at a greater price, and has also to compensate 0. for delay. B. 
may recover from A. the extra expense he has incurred, but not the 
damages paid to C, as these do not directly and naturally result from 
A.'s brea^ under the circumstances. Fortman v. Middleton (1858), 4 

C. B. N. S. 322. 

Where there is an available market — ^There must be some s. 51 (3). 
particular place where the buyer can buy other goods of the 
kind contracted for(t). ''When a contract to deliver goods at 
a certain place is broken, the proper measure of damages in 
general is the difference between the contract price and the 
market price of such goods at the time when the contract is 
broken, because the purchaser having the money in his hands 
may go into the market and buy"(^). Numerous instances of 
the application of this rule are to be found among the reported 
cases (/). 

The test is only a primd facte one, because it is subject to the 
saving contained in s. 54 as to special damages, and also to the 
provisions of s. 55. 

Illttstbations. 

1. A. agrees to sell to B. a quantity of cotton at 16|(2. a pound, 
deliverable on August 31st, and fails to deliver. B. re-sells for 19|d. 
a pound. The price on the 31 st was 18Jd. a pound. B. can recover 
from A. the difference between 16J€^. and 18^(2. a pound. WUliama v. 
Reynolds (1865), 6 B. & S. 495. 

2. A. agrees to sell and deliver to B. by December 31st a quantity 
of tallow at 65«. a hundredweight. On October 1st A. informs B. Ihat 
he does not intend to carry out his contract as he has sold the goods to 
C. The market price of tallow was then 71«. a hundredweight, and, on 
December 3 let, 81«. a hundredweight. B. may recover from A. the 
difference between 658. and 81«. a hundredweight, and not that between 

(i) For the definition of a market, {I) £,ff,, Boormm v. Nash (1829), 

866 per James, L.J., in Dunkirk 9 B. & C. 145; Leigh v. Pateram 

CoUitry Co. Y,Isver(mS), 9 Ch.!). (1818), 8 Taunt. 640; Vaipy v. 

at p. 25. Oakeley (1851), 16 Q. B. 941, and 

(*) Per Tindal, O.J., in Barrow v. cases cited in Benj. p. 907, note (a), 

Amaud (1846), 8 Q. B. at p. 609. and ante, p. 275. 
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S. 61 (8). 



Measoreof 
damages 
when there is 
noayaikhle 
market. 



65$, and 71«., aa B. was not bound to agree to A/s repudiation of the 
contract. Leigh v. Paterson (1818), 8 Taunt. 540. 

Where the contract was in writing, parol evidence was held 
inadmissible to show, with a view to increasing the damages, 
that the contract price had been fixed above the market value, 
in consideration of the seller's making speedy delivery (m). 

If there is no available market, and consequently no market 
price as a test of value, the value of the goods to the buyer at 
the date of the seller's breach must be ascertained by other 
evidence. 
For this purpose evidence is admissible : — 
(i) of the price at the nearest market (n) ; 
(ii) of the price which the buyer, acting reasonably in that 
behalf, may have to pay for the best procurable sub- 
stitute for the goods ; 



EWdenoe of 
price on re- 
sale admis- 
sible as test 
of yalne. 



Illustration. 

A. agrees to sell to B. 2,000 shirtings deliverable by a certain date, 
but before that date says he cannot deliver in time, whereby B. is 
compelled (there being no market for those particular descriptions of 
shirting) to buy shirtings at an excess in price of 137Z. 10«., these 
being flie nearest substitnite procurable at the time, but being worth 
87^. 10«. more than those contracted for. B. may recover from A. 
137/. 1U«., and not only the difference between that sum and 87/. 10a. 
Hinch V. Lidddl (1875), L. E. 10 Q. B. 265. 

(iii) where the goods are bought for the purpose of re-sale, 

of the price at which the buyer has contracted to 

re-sell them to a third person, within reasonable time 

and under reasonable circumstances (o). 

In Stroud v. Ausiin (quoted in note), a re-sale inunediatelj 

after the contract was held relevant evidence of value two months 

afterwards, the seller showing no variance. 

It is important here to distinguish clearly between the buyer's 
right to put the re-sale price, i.e., his loss of profit, in evidence 
as a test of the real value of the goods, and his right to claim 



(m) Brady v. Oastler (1864), 3 H. 
& C. 112; 33 L. J. Ex. 300 (diss. 
Ifartin, B.). 

(fi) 1 Sedgw. on D. p. 557, quoting 
Sice T. Manley, 66 N. Y. 82. See 
also per Cnr. in Durst v. Denton, 
47 N. T. 167. 

(o) Peter$on v. Ayre (1853), 13 0. B. 
368, per If aule, J. ; Borrie$ v. JSuteh- 
inson (1866), 18 C. B. N. S. 446 ; 



Grtbert'Bcrgnie v. Nugent (1886), 16 
Q. B. 1). at p. 89, per Brett, M.R. ; 
Stroud T. Auitin (1883), Gab. & £11. 
119. The objection has been raised 
by a learned American writer that 
the re-sale price is evidence not of 
the real value of the goods, but of 
the opinion of the parties as to their 
value, and, therefore, inadnussible. 
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from the seller the loss of profits, as such, on a re-sale. ** Where S. 61 (3). 
there has been a failure to deliver goods which are not procur- 
able in the market, and they have been re-sold by the purchaser 
previous to breach of contract, it often seems as if the question 
of liability to pay for profits would arise for discussion. In 
reality, however, the re-sale is an immaterial drcumstanoe, 
except 80 far as it may go to prove what the real value was 
at the time of breach. Where the re-sale took place in the 
ordinary course of commerce, it would be reasonable to accept it 
as a test of the then value of the article. But where it was a 
special transaction, in which a special price was given, in conse- 
quence of the peculiar exigencies of the purchaser, no such 
inference could be drawn. Therefore, notice of the re-sale 
would in the former case be imnecessary, in the latter probably 
be useless " (/>). But, as will be seen under s. 54, the loss of 
profits (M such may in some cases be daimed as special damages 
under that section. 

(iv) where the goods are bought for the purpose of use, 
and not of re-sale, of " the use for which [the article] 
was intended, the loss which followed from its not 
being supplied, and the profit which would have been 
made out of it if it had been delivered in time " (^). 
If the use intended be an ordinary one, so that the 
loss claimed result directly and naturally from the 
seller's breach of contract, the buyer can recover 
damages in respect thereof. But many of these 
cases, especially where profits are involved, are com- 
plicated by questions of special damage, involving 
questions as to notice and acquiescence, as to which 
see notes to s. 54, post, p. 291, and Mayne on 
Damages (ed. 1894), pp. 30 et seq. 
As to the buyer's duty to mitigate the damages, when possible, 
see ante, p. 276. The buyer's only obligation in this respect, it 
seems, is to act as a reasonable man in the ordinary course of 
his business. 

At the time or times when they ought to have been delivered. Kode of 
—When under the contract the goods are deliverable by instal- Mseaaing 
ments, the time of deliveiy of each instalment is, in the case of when jroods 
breach by either seller or buyer (r), treated, for the purpose of ^ defiver- 
estimating damages, as a separate date of performance, so that instalments, 
the contract is, in effect, a series of distinct contracts. 

(p) Hayne on Damages (ed. 1894), (q) Ihid. 
p. 183. {r) -^nte, b. 50 (3). 
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. — I — Ll_ Illustrations. 

1. A. agrees to sell to B. 500 tons of iron, deliverable by three 
instalments during three successiye months. Before the time of 
delivery of the first instalment A. repudiates the contract, but B. sues 
him at the end of the three montns. The difTerence between the 
contract and the market price of the iron at the end of the third 
month is 237^. 10^. ; the sum of the differences in the prices of each 
instalment, calculated at the end of each month, is 109^. 4^. B. can 
recover 109L 4«. Brown v. Midler (1872), L. R. 7 Ex. 319. 

2. A. agrees to sell to B. 3,000 tons of coal, deliverable by instal- 
ments from May to August. In May A. repudiates the contract, 
which B. in Jime accepts, and B. sues in July. B. may recover the 
sum of the differences between the contract and the market prices, 
calculated or estimated at the several periods for delivery, unless A. 
can show that B. could have obtained similar goods elsewhere in the 
meantime." Itoper v. Johnstone (1873), L. B. 8 C. P. 167(«). 

It will be observed that the buyer in Brown v. Mulltr delayed 
bringing his action until after the time fixed for the last delivery, 
while in Roper t. Johmtone action was brought after a partial 
breach, but before the time fixed for the last delivery. The 
buyer (and the same rule applies to the seller under s. 50, see 
ante, p. 276) may elect which course to pursue {t\ but in either 
case the damages will be assessed on the same principle, viz., 
with reference to the several periods fixed for delivery, and if the 
last period for delivery has not arrived when the action is tried, 
the jury must estimate prospectively the probable difference in 
respect of the future deliveries. 

As to the right of the seller or buyer to treat the contract as 

rescinded on failure to accept or deliver one or more instalments, 

see 8. 31 (2), and notes, ante, p. 195. 

Measure of Postponement of the time of delivery, — The effect of a post- 

diunag«8 ponement of the time fixed for the performance of the contract, 

whendehvery f .-ii-i * 

is postponed, by agreement between the parties or by the forbearance of one 

party at the request of the other, is to postpone the time of the 

breach, and consequently the time with reference to which the 

damages are to be calculated. 
1) to a sped- When the time of delivery has been postponed to a specified 
,ed date ; ^^te at the seller's request (m), and the seller afterwards fails to 

deliver, the measure of damages will be the difference between 

(«) And see Ex parte Zlansamlet (u) It seems to be immaterial that 

Tin Plate Co. (1873), 16 Eq. 155 ; the postponement has taken place at 

£aminghamT. Smith (lSH)t^l'L.T, the buyer* t request, and for his 

N. S. 540, where damages were benefit, provided that the seller haa 

assessed on the same principle. acquiesced therein. See per Martin, 

(t) The doctrine established by B., in Tyert v. Motedale Iran Co, 

Eochster v. De la Tour (1863), 2 E. (1875), 8 Ex. at p. 318, and per Cur. 

&B. 678 ; and J^m^ v. Knight (1872), (in Ex. Ch.) 10 Ex. 195. 
L. B. 7 Ex. HI. 
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the contract and the market price at the postponed date. If the 8. 61 (8). 
postponement is indefinite as to time, the damages must be (2) indefi- 
assessed according to the market price (1) at the date when the mtelj. 
buyer cfJls upon the seller to deliver, or (2) at a reasonable time 
after the last request for postponement made by the seller. The 
same rule applies when the postponement takes place at the 
buyer's request, and the buyer afterwards fails to accept. 

Illustrations. 

1. A. agrees to sell to B. 500 tons of iron, deliverable by a certain 
date. A. requests B. to allow a postponement of delivery, and B. 
acquiesces. After a time, A. bein^ still unable to deliver, B. ^oes 
into the market and buys in other iron. The price of iron has risen 
in the market during the delay. B. may recover from A. the 
difference between the contract and the market price at the postponed 
date. OgU v. Earl Vane (1868), L. R. 3 a B. 272. 

2. A. agrees to sell to B. a quantity of iron, deliverable during a 
particular month. B. makes several requests to A. to allow a post- 
ponement of delivery, to which A. assents. A. may recover the 
difference between the contract and the market price of the iron, 
calculated at a reasonable time after B.'s last request for postpone- 
ment. Hickman v. Haynes (1876), L. R. 10 C. P. 698 (ac). 

When under the contract delivery is to be made by instal- 
ments, and postponement of delivery of one or more instalments 
takes place at the request of either party, difficulty wiU arise in 
calculating the damages unless the agreement for postponement 
specially provides either for the accumulation of the instal- 
ments or for the continuance of deliveries at the same intervals 
beyond the date originally fixed by the contract. Tyers v. 
Rosedale Iron Co, (y) is an illustration of this ; but it was not 
necessary to decide the point in that case, because the plaintiff, 
having assessed the damages according to the price at the date 
of the refusal to deliver, and the market being a rising one, that 
date was advantageous to the defendant. 

Then at the time of the refusal to deliver. — ''When there 
is no time fixed, damages wiU be calculated from the period at 
which the defendant refuses to perform it (the contract). Such 
a refusal leaves no further locus penitentia to himself, and of 
course the defendant cannot treat the agreement as any longer 
subsisting. Therefore, where in such a case the defendant sold 
the goods to a third party, the measure of damages was held to 
be ihe difEerence between the contract price and the price at 
which they were sold " (z). 

{z) This case is one of non-ac- L. R. 10 Ex. 195. 

oeptance under s. 60, but see the (y) Ubi supra. 

note to that section, ante, p. 276. (2) Mayne on Damages (ed. 1894), 

See also £x parte Zlansamlet Tin p. 179, quoting Oreavea v. Athlin 

Fl%U Co. (1873), 16 Eq. 155 ; and cf. (1813), 3 Camp. 426. 
Tyere v. Moeeddle Iron Co. (1876), 
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S- 61 (3). When the property in the goods has passed to the buyer 
Buyer's under the contract, and the seller has tortiously re-sold the 

^■^7 ^ goods, the buyer may maintain an action of trover. But the 
measure of damages will be the same as if he sued on the 
contract, viz., the actual damage sustained, and not the value of 
the goods converted without deducting the price (a). " A man 
cannot merely by chang^g his form of action vary the amount 
of damage so as to recover more than the amount to which he is 
in law really entitled according to the true facts of the case and 
the real nature of the transaction " {b). 

Previous to this Act the law of Scotland differed from the law 
of England as to the buyer's right to recover, as damages, his lose 
of profits on a re-sale. According to the Scotch law, the buyer 
might recover not only the difPerence between the contract and 
the market price of the goods, but in addition the amount of 
profit which he would have made by a contract of re-sale. It 
was on this ground that the House of Lords decided Dunlop v. 
Higgins in 1848 (c). 

The effect of the Act, which applies to Scotland, is to overrule 
the decision in Dunlop v. Higginsy and the English rule will 
henceforward prevail in Scotland. 

Specafiopep. 52. In any action for breach of contract to 
deliver specific or ascertained goods the Court may, 
if it thinks fit, on the application of the plaintiff, by- 
its judgment or decree direct that the contract shall 
be performed specifically, without giving the de- 
fendant the option of retaining the goods on pay- 
ment of damages. The judgment or decree may 
be unconditional, or upon such terms and conditions 
as to damages, payment of the price, and otherwise, 
as to the Court may seem just, and the application 
by the plaintiff may be made at any time before 
judgment or decree. 

The provisions of this section shall be deemed to 
be supplementary to, and not in derogation of, the 
right of specific implement in Scotland. 

(a, Chinerf/Y, FiaW (1860), 6 H. & (c) 1 H. L. C. 381, where Lord 

N. 288 ; 29 L. J. Ex. 180. Gottenham Beverelj oritioiBed the 

(b) Per Car. in Chinery y. ViaU, English rule. 
mpra, 29 L. J. Ex. at p. 184. 
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Contract to deliver. — The words "for a price in money," con- S. 52. 
tained in 19 & 20 Vict. c. 97, a. 2 (repealed by tliis Act), are here 
omitted. But the subsequent words, ** payment of the price," 
show conclusively that the section contemplates only the case of 
a sale, apart from the fact that the Act does not ^.pply to any 
other transaction. 

Specific or ascertained. — ^The words in the original Act were 
<< specific goods." See on this, the notes to s. 17, antCf p. 115, 

This section reproduces, with modifications due to the Judica- 
ture Acts and Orders, s. 2, now repealed, of 19 & 20 Vict. c. 97 
(the Mercantile Law Amendment Act, 1856). Formerly, at 
common law, the buyer had no remedy except in an action for 
damag^. In equity, however, the Courts, in cases where 
damages were not a sufficient compensation, as, e.y., where the 
sale was of articles of unusual beauty or rarity {d)y decreed that 
the seller should deliver up the specific chattels sold. The cases 
in equity on the subject are collected in White & Tudor's Leading 
Cases in Equity («), where the rule, as deduced from the autho- 
rities, is stated. The same remedy was provided at law by the 
Mercantile Law Amendment Act, s. 2, above referred to ; and 
now under s. 24 of the Judicature Act, 1873, every Court can 
grant equitable relief. 

The plaintiff. — Under s. 62 (1), this term includes a defendant 
counter-claiming. 

Under Ord. XLVIII. r. 1 of the Eules of the Supreme Court, 
which substantially reproduces s. 78 of the Common Law Proce- 
dure Act, 1854 (17 & 18 Vict. c. 125), provision is made for the 
recovery of chattels by a writ of delivery. The effect of the rule, 
it seems, is only to give a right of distress until delivery, and a 
writ of assistance is still necessary for the actual delivery of a 
specific chattel (/). 

63. — (1.) Where there is a breach of warranty Remedy for 
by the seller, or where the buyer elects, or is com- ^^anty. 
polled, to treat any breach of a condition on the 
part of the seller as a breach of warranty, the buyer 

(rf) See pep Kinderaley, V.-C, in (/) See W^an v. Knight (1888), 

Faleke v. Grep (1859), 4 Drew, at 39 Oh. I). 166, q, v. for the form of 

p. 658 ; 29 L. J. Ch. 28. order. Judgment in an action of 

{e) VoL I. p. 912 (ed. 188S) notes detinue provides primarily for the 

to Ciiddee v. Sutter; Benj. p. 932. It return of the speoifio chattel, Merle* s 

IB to be noted that the Act has no Motel Co, t. Jonas (1887), 18 Q. B. 

saving clause as to the rules of D. 459 (C. A.). 
Equity: cf. s. 61 (2). 
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^' ^^ (^)' is not by reason only of such breach of warranty 
entitled to reject the goods ; but he may 

(a) set up against the seller the breach of war- 

ranty in diminution or extinction of the 
price; or 

(b) maintain an action against the seller for 

damages for the breach of warranty. 

8. 63 (1). Warranty (except as regards Scotland) is defined in s. 62 (1), 
to be **an agreement with reference to goods which are the 
subject of a contract of sale, but collateral to the main purpose 
of such contract, the breach of which gives rise to a claim for 
damages, but not to a right to reject the goods and treat the 
contract as repudiated." 

As to the distinction between a condition and a warranty, and 
the right of the buyer to reject the goods on breach of the 
former, see s. 11, aniey pp. 68 — 70. 

Where the buyer elects, or is compelled. — ^The buyer may elect 
under s. 11 (1) (a), or be compelled under s. 11 (1) (c). In the 
case of an agreement to sell under s. 1 (3), when the seller's 
"warranty" is in fact a condition, the buyer may elect either 
to treat the breach of '* warranty," so-called, as a breach of con- 
dition, and refuse to accept the goods (y) ; or he may accept the 
goods and sue the seller under this section for breach of the 
warranty arising ex posi facto. 

In the case of a sale of specific goods, accompanied by a true 
warranty, the buyer cannot, under s. 11 (I) (c), in the absence 
of fraud on the seller's part (A), refuse to accept the goods, unless 
the warranty was expressly intended to operate as a condition (t) ; 
his only remedy is an action under this section for damages for 
breach of warranty. 

So, also, by acceptance of part or all of the goods under a 
non-severable contract, the buyer is compelled, as shown by 

(y) The dieta of the judges in Hetf- (•) Bannerman v. White (1861), 10 

worth V. Hutchinson (1867), L. R. 2 C. B. N. S. 844 ; Head v. TattertaU 

Q. B. 447, are to the effect that in (1871), L. R. 7 Ex. 7 (return of a 

an agreement to sell tpeci/ie goods a horse). The return of the goods 

warranty does not amount to a con- may, by agreement, be the buyer's 

dition ; but see the discussion of the only remedy, and he cannot retain 

case in Benj. p. 936. them and sue on the breach of 

(A) Street v. JBlai/ (1831), 2 B. & warranty. HtneheUffe y. Bmrwiek 

Ad. 456 ; Oompertz y. DmUm (1832), (1880), 5 Ex. D. 177. 
IG.&H.207. 
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B. 11 (1) (c), to treat any breach of a condition as a breach of S. 53 (l). 
warranty (k). 

The rule in clause (a) is an illustration of the principle first 
established definitely in Basten t. Butter (1)^ that payment shall 
be commensurate with the benefit received. 

The remedies are alternative. The buyer, when sued for the 
price, is not bound to set up the defective qualify of the goods ; 
he may pay the whole price and then sue for damages for breach 
of contract (m). And sub-s. 4 to this section further shows that 
the buyer, having used the remedies given him in clause (a), 
may seek compensation for further damage for the same breach. 

The effect of the Judicature Acts is to substitute a counter- 
claim for the buyer's old remedy by cross-action. 

Under Ord. XIX., r. 3, the buyer may set off, or set up by 
way of counter-claim, *' any right or claim," whether sounding in 
damages or not, and by way of cross-action, against the claim of 
the seller. And further, under Ord. XXI., r. 17, the buyer is 
enabled to recover consequential damages which may possibly 
far exceed the amount of the price sued for by the seller (n). 

As regards procedure^ the buyer may either — 

(1.) Under clause 1 (a), in defence set up the defective quality g. 53 /n u\ 
of the goods " in diminution (0) or extinction (ji?) of the price " 
sued for ; or 

(2.) Under clause 1 (b), maintain an action (including, under S. 63 (1) (b). 
8. 62 (1), a counter-claim) {q) to recover special or consequential 
damages, notwithstanding (see clause 4) the previous diminution 
or extinction of the price. 

Previous to the Judicature Acts, the buyer's right to insist on 
a reduction of the price on the ground of breach of warranty 
could not be made available if he had given a negotiable security 
for the price, and the action was brought on the security. The 
reason was that the law did not permit an imliquidated and 
uncertain claim to be set up in defence against the liquidated 



(k) Benj. p. 946. (ed. 1888), Part U. p. 304. 

(/) (1806), 7 East, 479. See notea (0) Mondel v. Steel (1841), 8 M. & 

to Cutter V. Fowell, 2 Sm. L. C. (9th W. 858, the leading case before the 

ed.) 1. Jadicatore Acts. 

{m) Davis v. Sedf^et (1871), L. R. (p) Foulton v. Lattimore (1829), 9 

6 Q. B. 687. B. & 0. 269. 

(n) The usual course, it seems, is {q) Defined as <* in the nature of a 

to plead the diminution in value by proceeding in a cross-action,'' per 

way of defence pro tanto, with a Bowen, L.J., in Amon v. Bobbett 

counter-claim for the special damage: (1889), 22 Q. B. D. at p. 648. 
Bulleii & Leake, Frees, of Pleading 
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S- g3 (1). demand represented by a bill or note (o). Since tbe Judicature 
Acts, the buyer is allowed such a set-off or counter-claim as is 
shown aboTO, and even before the Judicature Acts the buyer 
could, in an action on a bill or note, show a total failure of con- 
sideration (/?). 

Illustrations. 

1. A agrees to sell B. a quantity of seed, warranted to be good new 
growing seed, which B. sows. It proves wholly unproductive. In 
A.'s action for the price B. may successfully defend himself against 
the whole of A.*8 claim by showing that the seed was worthless. 
Poulton V. Lattimore (1829), 9 B. & C. 259. 

2. A. sells to B. for twelve guineas a horse warranted sound, of 
which B. pays three guineas. The horse is unsoimd, and in fact worth 
only a gumea and a-half. B. may show, in A.'s action for the balance 
of the price, that he has been overpaid. King v. Boston (1789), 7 East, 
at p. 481, note (a). 



(2.) The measure of damages for breach of war- 
ranty is the estimated loss directly and naturally 
resulting, in the ordinary course of events, from the 
breach of warranty. 

(3.) In the case of breach of warranty of quality 
such loss is primS. facie the difference between the 
value of the goods at the time of delivery to the 
buyer and the value they would have had if they 
had answered to the warranty. 

S. 63 (2), (3). In relation to the measure of damages which the buyer is 
entitled to recover for breach of warranty, the rules are sub- 
stantially the same as those which are given in the case of 
the seller's breach of his obligation to deliver under s. 51. 

These two sub-sections embody (as was shown under s. 51, 
ante, p. 278) the first part of the rule in Hadley v. Baxendale, 
sub-s. 3 being the particular application of it. 

Prim& £acie. — /. «., subject to ss. 54 and 55. 

In order to estimate what the real value of the goods as 
warranted would have been, the price obtained by the buyer on 
a re-sale before the breach of weuranty has been discovered 
may be put in evidence, but the difference between the contract 

(o) See the exposition of the law, p. 946. 
and oitatlon of authorities, ia Byles (p) WelU v. Hopkins (1839), 5 M. 

on Bills (ed. 1885), p. 151 ; Benj. & W. 7. 
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price, and the price on the re-sale cannot be claimed as specific S. 53 (2), (8). 
damage (q). 

The measure of damages may be largely increased when the 
goods are bought for a particular purpose known to the seller. 
In this case special circumstances are inyolved. See on this 
the notes to s. 54, post, pp. 292, 293. 

Illustrations. 

1. B. buys of A., a coachbuilder, a pole for his carriaffe. The pole, 
being defective, breaks, in consequence of which B. a horses and 
carriage are damaged. The value of the pole is 3^., and the amount 
of the damages to the horses and carriage is 130/. B. may recover 
133/. from A., if the lury find that the damages are the natural con- 
sequence of the defect in the pole. Randall v. NewBon (1876), 2 Q,. B. 
B. 102. 

2. B. bu^rs of A. seed barley, of which A. warrants the quality. 
A. delivers inferior barley. T^e difference between the value of the 
seed sold and of the seed as warranted is 15/. B. may recover from 
A. 15/. Eandall v. Baper (1858), E. B. & E. 84 ; 27 L. J. Q. B. 266. 

3. B. agrees to buy of A. a quantity of Manilla hemp. On arrival 
the hemp is found to be dama^^ and immerchantable. B. sells it, and 
realizes, by reason of a rise m the market, 75 per cent, of the market 
price of undamaged hemp. B. may recover from A. in an action for 
Dreach of warranty, the 25 per cent, difference. Jonea v. Jtist (1868), 
li. E. 8 a B. 197 (r). 

(4.) The fact that the buyer has set up the breach 
of warranty in diminution or extinction of the price 
does not prevent him from maintaining an action 
for the same breach of warranty if he has suffered 
further damage. 

This rule is in accordance with that passage in the judgment S. 63 (4). 
in Mondel v. Steel («), where Parke, B. says (/) : " To the extent 
that [the buyer] obtains, or is capable of obtaining, an 
abatement of price ... he must be considered as having 
received satisfaction for the breach of contract, and is precluded 
from recovering in another action to that extent, hut no moreP 

Illtjstbation. 

B. agrees to buy of A. a ship to be built according to certain 
specifications. A. builds the ship m an unworkmanlike manner. B., 
in an action by A. for the agreed price, obtains an abatement, by 

ist) Clare v. Maynard (1837), 6 A. (r) See also Cassaboglou v. Gibb 

Si E. 619; Cox v. Walker (1836), (1883), 11 Q. B. D. 797. 

ibid. 623, n. ; Mayne on Damages {$) (1841), 8 M. & W. 868. 

(ed. 1894), p. 192. (0 Ibid, at p. 872. 

G. U 
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S. 63 (4). reason of the defective workmanship. The ship afterwards becomes 

strained, and has to be repaired. B. may recover the cost thereof from 

A., such subsequent damage not bein^ covered by the abatement in 
price. Mandel v. Steel (1841), 8 M. & W. 858 (<). 

(5.) Nothing in this section shall prejudice or 
affect the buyer's right of rejection in Scotland as 
declared by this Act. 

See on this, ss. 1 1 (2) and 35. 

intOTeet and 54. Nothing in this Act shall affect the right of 
Sa^^ the buyer or the seller to recover interest or special 
damages in any case where by law interest or special 
damages may be recoverable, or to recover money 
paid where the consideration for the payment of it 
has failed. 

S. 64. Interest. — ^At common law, the creditor, as a general role, is 

Right to re- not entitled to interest. ''It is now established as a general 
cover interest, principle, that interest is allowed by law only upon mercantile 

(1) at common securities, or in those cases where there has been an express 

' promise to pay interest, or where such promise is to be implied 

from the usage of trade, or other circumstances " (u). 

There is no implied promise to pay interest on a sale of goods 
simpUciter, and it makes no difference that the sale is on credit, 
or that a particular date is fixed for pajinent {x). But a contract 
to pay interest on the price wiU be implied when the goods are 
to be paid for by bill, which is not given, and from the date 
when the bill would have matured (y). 

(2) by statute. By statute the creditor may, in certain circumstances, and at 

the discretion of the jury, recover interest by way of damages 
for the wrongful detention of the money (z). 

3 & 4 WiU. 4, c. 42, s. 28, enacts, " that upon all debts or 
sums certain, payable at a certain time or otherwise, the jury on 

{t) And see Street y. JBlay (1831), 2 (i/) MarehaU y. FboU (1810), 13 

B. & Ad. 466 ; Allen v. Cameron East, 98 ; Farr v. Ward (1887), 3 M. 

(1833), 1 C. & M. 832 ; Davie v. & W. 26. 
Sedges (1871), L. R. 6 Q. B. 687. (z) See Webtter v. British Empire 

(«) Eiggins v. Sargent (1823), 2 B. Assurance Co, (1880), 16 Ch. D. 169, 

& 0. 348, per Abbott, G.J. and the dictum of Thedger, L.J. (at 

{x) Gordon y. Swan ( 1810), 2 Camp. p. 178), that the statute is merely de* 

429 ; 12 East, 419 ; Calton v. Bragg daratory of the oonmum law. 
(1812), 16 East, 223. 
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the trial of any issue, or on any inquisition of damages, may, if S. 54. 
they shall think fit, allow interest to the creditor, at a rate not 
exceeding the current rate of interest, from the time when such 
debts or sums certain were payable, if such debts or sums be pay- 
able by virtue of some written instrument at a certain time, or, if 
payable otherwise, then from the time when demand of payment 
shall have been made in writing, so as such demand shall give 
notice to the debtor that interest will be claimed from the date of 
such demand, until the term of payment : Provided that interest 
shall be payable in all cases in which it is now payable by law " (a). 

Special damages. — ^These words embody the second branch of Right to re- 
the rule in Hadley v. Baxendale^ quoted supra, under s. 51, ante, daaSgS^^"^^ 
p. 278. Special damages are such as, under ordinary circum- 
stances, would not be the natural and ordinary consequences of 
the breach of contract. They arise from special circumstances 
connected with the particular contract, and may be recovered if 
they are " such as may reasonably be supposed to have been in 
the contemplation of both parties at the time they made the 
contract, as the probable result of the breach of it." 

The judgment in Hadley v. Baxendale proceeds as follows : — 
** Now, if the special circumstances under which the contract was 
actually made were communicated by the plaintifPs to the de- 
fendants, and thus known to both parties, the damages resulting 
from the breach of such a contract which they would reasonably 
contemplate would be the amount of injury which would ordi- 
narily follow from a breach of contract under these special 
circumstances so known and communicated.'' 

The above extract was stated by Lord Esher, M.R., in Ham- 
tnond V. Buasey (5), " as rather a valuable exemplification of the 
rule — an illustration of the circumstances under which the second 
branch of the rule would apply — ^than as part of the rule itself." 

The special circumstances must not only be commimicated to 
the party sought to be charged, but he must have assented to be 
responsible for the consequences flowing from them(c). But 
knowledge of the special circumstances would, in ordinary cases, 
amount to such an assent as, when the real situation of the 
parties is disclosed to the party to be charged, there may be '^ a 

(a) For cases dedded under the Chap. IV. 
statute, see Dmeomhe v. Brighton {b) (1887), 20 Q. B. D. at p. 88. 

Club Co. (1876), L. R. 10 Q. B. 371 ; (e) Per WiUes, J., in BritUh Co- 

44 L. J. Q. B. 216 ; Qeake v. Eota lumbia Sato Mills Co, y. NettUship 

(1876), 44 L. J. C. P. 816; and, (1868), L. R. 3 C. P. 499 ; Mayne on 

generally, on the question of interest. Damages (ed. 1894), pp. 30 — 41. 
Ifayne on Damages (ed. 1894), 

tj2 
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fair inference of fact that [special] damages were intended to be 
recouped if they were suffered " (e). 

The principles of law relating to special damages are in no way 
peculiar to contracts of sale, and therefore fall outside the scope 
of this treatise. Some leading cases iUustratiye of contracts of 
sale, together with their salient points, are included in the note, 
in/ra (/) ; and for fuller information on the subject the reader is 
referred to Mayne on Damages (ed. 1894), by the Author and 
Judge Lumley Smith. 

It may, however, be useful to mention here certain special 
rules under this head relating to contracts of sale. 

Upon the non-delivery by the seller of an article which was to 
his knowledge ordered for a particular purpose, the buyer may, 
where there is no market for similar articles, recover the value 
of the profits which he would have made by the application of 
the article to such purpose (^) ; or, if the seller was aware of no 
particidar purpose, the amount of the loss, not exceeding the 
value of the profits which the buyer would have gained by the 
application of the article to any purpose to which it was, to the 
knowledge of the seller, capable of being ordinarily applied (A). 

When the purpose for which the goods were bought is the 
fulfilling by the buyer of a sub-contract of sale^ the damages, 
where there is no market, include, in addition to loss of profit, a 
reasonable indemnity against the buyer's liability to the sub- 
buyer (t). But the buyer cannot recover, as such, any particular 



(e) Per Bowen, L.J., in Orebert 
Borgnia v. Nugent (1886), 16 Q. B. D. 
at p. 93. 

(/) FUtcher v. TayUur (1866), 17 
C. B. 21 ; 26 L. J. 0. P. 66 (sale of 
a ship — late delivery — special dam- 
age recovered : loss of freights) ; 
Fortman v. Middleton (1868), 4 C. B. 
N. S. 322 ; 27 L. J. C. P. 231 (sale 
of afire-box — late delivery — special 
damage not known to seller and not 
recoverable — Illostration, ants, p. 
279) ; Smeed v. Ford (1869), 1 E. 
& E. 602; 28 L. J. Q. B. 178 
(sale of a threshing machine — ^late 
delivery — special damage recovered: 
injury to crops); Corg v. Thames 
Ironworks Co. (1868), L. R. 3 Q. B. 
181 (sale of a derrick — late delivery 
—special purpose not communicated 
to seller — Iliustration, post, p. 296) ; 
Hydraulxc Engineering Co. v. McE^ffie 
(1878), 4 Q. B. D. 670 (sale of ait 



essential part of a machine — ^late de- 
livery — special damage recovered: 
expenditure incurred on machine, 
and loss of profits on sub-contract) ; 
Hammond v. Buisey (1887), 20 Q. B. 
D. 79 (sale of steam coal — breach of 
warranty— special damage recovered : 
costs of action reasonably defended 
by buyer — Illustration, ^mw^, p. 294). 

(^) Fletcher v. Tagleur (1866), 17 
C. B. 21 ; per Cairns, L.O., in Ex 
parte Trent and Humber Co. (1868), 4 
Gh. Ap. at p. 117 ; Hydraulic Engi- 
nesring Co. v. MeHqffis (1879), 4 Q. 
B. D. 670. 

{h) Cory v. Thames Ironworks Co. 
(1868), L. B. 3 Q. B. 181 ; DeMattos 
T. G. E. Steamship Co. (1884), Cab. 
& Ell. 489. 

(i) Grebert Borgnis v. Nugent (1 885), 
16 Q. B. D. 86. The knowledge of 
the seller may be by parol : Sau?d^in 
V. Andrews (1874), 30 L. T. N. S. 23. 
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damages or penalties provided for by the second contract, unless 9- ^^- 
the seller was aware of the specific provision {k) ; but the amount 
of such damages or penalties is relevant to prove what is such a 
reasonable indemnity aforesaid {k). 

Knowledge by the seller of a general intention in the buyer to 
resell is sufficient knowledge so as to entitle the buyer to recover 
the amount of his profits under a particular contract {k). Thol 
V. Henderson (/), on this point, seems to be overruled. 

When the purpose for which the goods were ordered is the 
fulfilment of a sub-contract of sale, and the goods do not answer 
the contract, the damages include the damages and costs of an 
action against the buyer, which the latter has reasonably 
defended (m); and the fact that the inferiority of the goods 
could not be detected except by use after delivery to the 
sub-buyer is relevant to prove that the defence was reason- 
able (fn). 

Consideration . . . has failed. — When one party to a contract Failure of 
has paid money under the contract to the other party, and the con- consideration, 
aideration for which it was paid wholly fails, he may recover the 
money so paid, on the ground of failure of consideration, in an 
action for money had and received (n). This principle is appli- 
cable to every class of contract, and presents no peculiarity in 
relation to contracts of sale. The earliest case on the subject relat- 
ing to a contract of sale was decided about a century ago, and the 
law has remained settled since that date (o). The buyer, who 
has paid the whole or part of the price in advance, may maintain 
an action for money had and received, when there has been a 
breach of some condition to be fulfilled by the seller, and the 
buyer has elected, under ss. 11 — 16, antey to reject the goods and 
repudiate the contract. 

For example, the buyer may recover the price paid to a seller 
who has impliedly warranted his title to the goods sold under 
s. 12 (1), when the goods prove to be stolen goods, which the 
buyer is compelled to restore to the true owner (/?). Or again, 
when there is a breach by the seller of the condition implied 
under s. 13, and the goods delivered differ in substance from 

{k) Per Brett, M.R., in Grehert («) Chitty on Contracts, pp. 87— 

BorgnU y. Nugent , $upra. 92 ; Bnllen & Leake, Frees, of Read- 

(/) (1881), 8 Q. B. D. 457. ing (3rd ed.) p. 48, where all the 

(m) Hammond y. JButBey, supra; oases are collected. 

HtuSf when the inferiority can be (o) Giles v. Edwards (1797), 7 T. 

detected before: Wagitaff v. Short- R. 181. 

horn Dairy Co. (1884), Cab. & EU. (p) Eichholz y. BanUter (1864), 17 

324. C. B. N. S. 708. 
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S. 54, those which the buyer has contracted to accept and pay for (q). 
But the buyer will not succeed on the ground of failure of con- 
sideration if the goods deliyered are those which he intended to 
buy, although they may turn out to be worthless (r). 

The consideration must have wholly failed ; but in some cases, 
when the contract is severable, an action will lie when a part of 
the consideration has wholly failed, e,g., when a quantity of goods 
have been ordered at a certain rate of payment, and only a por- 
tion has been delivered, the buyer may recover a proportionate 
part of the price paid («). 

The action for money had and received lies when money has 
been paid by reason of a mistake of fact, e,g,^ when an excess of 
price was paid on the sale of a bar of silver sold by weight, owing 
to an error of the assayer (/). 

For fiiller information on the subject of failure of consideration, 
the reader must be referred to the text-writers mentioned in the 
note, infra (m). 

Illustrations [of special damages]. 

1. B. buys of A. a quantity of " steam coal " for the purpose, known 
to A., of reselling it, under the same description, for use in steamships. 
B. resells it to C. as coal of a Riniilar description. The coal was not 
reasonably fit for use as ** steam coal" on steamships, but this fact 
could only be detected by use. C. , in an action on his warranty against 
B., recovers damages and costs. B. may recover from A. such damages 
and costs, if B. acted reasonably in defending C.'s action, as damages 
and costs would, under the circumstances above stated, be reasonably 
contemplated by the parties as the probable result of A.'s breach. 
Hammond v. Buasey (1887), 20 Q. B. D. 79. 

2. B. buys of A. a cow which A. warrants to be free from foot-and- 
mouth disease. A. knows B. to be a farmer, and that the cow would 
probably be placed with a herd. B. places the cow, who was infected 
with the disease in question, with other cows, to whom she communi- 
cates the disease, and in consequence she and several of them die. 
The value of the cow sold is 8Z., and of the other cows 42/. B. may 
recover from A. (in addition to the 8Z.) the 42/., as special damages, as 
the death of the other cows was the probable result of A.*s breach. 
Smith V. Qreen (1875), 1 C. P. D. 92. 

3. B. buys of A. a quantity of sheep skins for the purpose of ful- 
filling a sub-contract with C., of which he informs A. A. fails to 
deliver, and, there being no market for similar goods, B. cannot buy 
elsewhere, and loses a profit of 34/., and also has to pay C. 281. 
damages. B. can recover the 34/. from A., and also the 28/., the 

(q) Per Our. in Chapman v. Speller 16 0. B. 667 ; 24 L. J. C. P. 63 ; 

(1850), 14 Q. B. 621 ; 19 L. J. Q. B. Benj. p. 398. 

241 ; Gompertz v. Bartlett (1863), 2 (t) Cox v. Frentiee (1816), 3 M. & 

E. & B. 849 ; 23 L. J. Q. B. 65. S. 344. 

(r) Zamert v. Seath (1846), 16 M. (u) Benj. p. 896 ; Chitty on Con- 

& W. 486. tracts, pp. 87—93 ; Bullen & Leake 

($) Bevaux v. CkmoUy (1849), 8 0. (3rd ed.), p. 48. 
B. 640 ; of. Eamor v. Qrovet (1866), 
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latter appearing to be a reasonable indemnity to B. against his S. 54. 
liability to 0. Orebert Borgnis y. Nugent (1885), 15 Q. B. D. 85. 

4. A. agrees to sell to B. a floating boom derrick, which he supposes 
B. wants for the usual purpose of using it as a coal store, but which B. 
intends to use as a means of transhipping coals. A. delays delivery. 
B.'s loss of profit, had he intended the purpose supposed by A., would 
be 4201. ; as a fact he incurs a greater loss. B. may recover 420^ from 

A. Cory v. Thames Ironworks Co. (1868), L. B. 3 Q. B. 181. 

5. A. agrees to make for B. by a certam time a particular part of a 
machine, called a ** gun," the machine itself being deliverable by B., to 
A.*8 knowledge, under a contract of sale with 0. A. delays delivery 
to B., and 0. rejects the machine, which is of value only as old iron. 

B. is entitled to recover from A. the loss of profit on his contract with 

C. the expenditure in making other parts of the machine, and the cost 
of painting it to preserve it. Hydraulic Engineering Co. v. McHaffie 
(1878), 4 Q. B. D. 670. 

iLLTTSTEATioisrs [of failure of consideration]. 

1. A., a lob warehouseman, sells to B. a number of pieces of prints 
tying in A. s warehouse. B. pays the price of the goods in advance. 
The goods had, in fact, been stolen, and B. is compelled to restore them 
to their owner. B. may recover from A. the price so paid, in an action 
for money had and received. Eichholz v. Bannister (1864), 17 0. B. 
N. S. 708. 

2. A. sells to B. what purports to be a foreign bill of exchange. A. 
does not indorse the bill and the sale is without recourse. B. pays A. 
the price of the bill. The bill turns out to be worthless, because in 
fact a domestic bill, and therefore invalid without a stamp. At the 
time of the sale both A. and B. are ignorant of the defect. B. may 
recover the price of the bill from A. in an action for money had and 
received. Oompertz v. BartleU (1853), 2 E. & B. 849. 

3. A., a stockbroker, sells to B. scrip in the ** Kentish Coast Railway 
Co." B. pays A. the price of the scrip. The scrip, not having been 
issued or authorized by the company, turns out to be worthless. B. 
cannot recover from A. the price, if the scrip sold is that which he 
intended to buy. Lamert v. Heath (1846), 15 M. & W. 486. 

4. A. sells to B. two parcels of terra japonica, one of 25 tons, 
the other of 150 tons, at the rate of 18«. per cwt. On the faith 
of the invoices, B. accepts bills for the value of the whole quantities 
said to have been shipped. A., in fact, ships, and B. accepts, parcels 
of 24 tons and 132 tons respectively. B. may recover from A. the 
price paid for the deficient quantity. Devaux v. Conolly (1849), 8 0. B. 
640. 

Part VI. 

SUPPLEMENTARY. 

66. Where any right, duty, or Kability would ?^^^*SJ^ 
arise under a contract of sale by implication of law, andcondi- 
it may be negatived or varied by express agreement 
or by the course of dealing between the parties, or 
by usage, if the usage be such as to bind both 
parties to the contract. 
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S' gg' The effect of this section is to preserve intact tte general 

principles and rules of construction applicable to contracts of 
sale. The implication of law as to the intention of the parties 
with regard to their contractual rights and obligations may be 
displaced by evidence of the terms of the contract agreed upon 
by the parties, either expressly, or by implication from a previous 
oourse of dealing between them, or the usage of trade. It is, in 
fact, competent to the parties to make whatever bargain they 
please — modus et eonventio vtncunt legem. The most important 
illustrations under this Act of rights and obligations created by 
implication of law are the implied conditions and warranties 
under ss. 12 — 15, and the rights of the unpaid seller under s. 39. 

Expreis By express agreement. — For the general application of the 

agreement. maxim expressum facit cessare taciturn, the reader must be referred 
to the notes collected under Wigglesworth v. Dalliaon in Smith's 
Leading Oases (9th ed.), Vol. I., p. 569 ; and to Broom's Legal 
Maxims (6th ed.), p. 606. 

With regard to the effect of an express agreement on a rigbt 
arising by implication of law, e.g,, lien. Lord Westbury says, in 
Chambers v. Davidson {x) : — '* Lien is given by implication of 
law. If, therefore, a mercantile transaction, which might involve 
a lien, is created by a written contract, and security given for the 
result of the dealings in that relation, the express stipulation and 
agreement of the parties for security exclude lien, and limit their 
rights by the extent of the express contract that they have made. 
Expressum facit cessare taciturn, ^^ 

Any implied right or obligation will not, however, be displaced 
by an express agreement, where, upon the true construction of 
the contract, the express provision appears to have been super- 
added for the benefit of the buyer, as in the cases quoted in the 
note (y). 

Course of By the oonrse of dealing—t. ^., the evidence of former trans- 

dealing. actions between the same parties (z). 

Usage. By usage. — The maxim is. In contractis tacite insuni qua sunt 

maris et consuetudinis. ** "With respect to contracts commercial, 
it has been long established that evidence of a usage of trade 
applicable to the contract, and which the parties making it knew 

(x) (1866), L. R. 1 P» 0. 296, 305 ; 100, 105, respectively. 

4 Moo. P. 0. 0. N. S. 158. (r) See Bourne v. G^a^fty (1844), 11 

(y) Per Willes, J., in Modg y. Ci, & Fin. 45; Ford v. TatM (1841), 

Greg8on (1868), L. B. 4 Ex. at p. 53 ; 2 M. & Ot. 549 ; Cumming y. Sh4md 

Bigge v. Farkinson (1862), 7 H. & N. (1860), 5 H. & N. 95 ; 29 L. J. Ex. 

955 ; 31 L. J. Ex. 301. See notes 129. 
to ss. 14 (4), and 15 (2) (c), ante, pp. 
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or may be reasonably presumed to Have known, is admissible for Q* ^^' 
the purpose of importing terms into the contract respecting which 
the written instrument is silent " (o), the presumption being that 
" the parties did not mean to express in writing the whole of 
the contract, but a contract with reference to those known 
usages" (&). Evidence of trade usage is also admissible for the 
purpose not of incorporating new terms, but of explaining the 
terms used in the contract : "To supply, as it were, the mer- 
cantile dictionary in which you are to find the mercantile 
mecming of the words which are used " (c). 

The usage must be lawful, established by evidence, and con- 
sistent with the nature and terms of the contract. ** The true 
and appropriate office of a usage or custom is, to interpret the 
otherwise indeterminate intentions of parties, and to ascertain the 
nature and extent of their contracts, arising not from express 
stipulations, but from mere implications and presumptions, and 
acts of a doubtful or equivocal character. It may also be 
admitted to ascertain the true meaning of a partictdar word, or 
of particular words in a given instrument, when the word or 
words have various senses, some common, some qualified, and 
some technical, according to the subject-matter to which they 
are applied. But I apprehend that it can never be proper to 
resort to any usage or custom to control or vary the positive 
stipulations in a written contract, and, d foriioriy not in order to 
contradict them. An express contract of the parties is always 
admissible to supersede or vary, or control, a usage or custom ; 
for the latter may always be waived at the will of the parties. 
But a written or express contract cannot be controlled, or varied, 
or contradicted by a usage or custom ; for that wotdd not only 
be to admit parol evidence to control, vary, or contradict written 
contracts, but it would be to allow mere presumptions and impli- 
cations, properly arising in the absence of any positive expression 
of intention, to control, vary, or contradict the most formal and 
deliberate declarations of the parties " {d). 

There is a distinction between an ordinary trade usage, which 
must be proved as a matter of fact imtil it is judicially recog- 
nized, and a trade usage which, having been judicially ascer- 
tained and established, becomes a part of the law merchant 



(a) 1 Sm. L. C. (9th ed.) p. 68 ; {e) Per Lord Gaims, in Bowe$ v. 

notes to Wxggle9Worth t. Dallison. Shand (1877), 2 Ap. Ca. at p. 468. 

{b) Per Parke, B., in Sutton v. {d) Per Story, J., in Th$ Schooner 

Warrm (1836), 1 M. & W. 476. Jieeaide (1837), 2 Sumner (U. S.), R. 

667, 669. 
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S.55. 



(preserred "by s. 61 (2)), and is judicially taken notice of as a 
matter of law (e), 

A few cases illustrating the interpretation of contracts of sale 
by reference to trade usage are collected in the note below (/). 

If the usage be such as to bind both parties.— This clause 
embodies the rule laid down by the House of Lords in Robinson 
V. Mollett (jf). 



Beasonable 
time a quee« 
tion of fact. 



8.56. 



56. Where, by this Act, any reference is made 
to a reasonable time the question what is a reason- 
able time is a question of fact. 

See ss. 11 (2), 18 Eule 4 (b), 29 (2) (4), 35, 37, 48 (3). 



Bights, &o. 
enioroeable 
by aotion. 



S. 67. 



57# Where any right, duty, or liability, is de- 
clared by this Act, it may, unless otherwise by this 
Act provided, be enforced by action. 

The object of this section seems to be, by providing a specific 
procedure for the enforcement of the rights created by the Act, 
to negative the possibility of procedure by way of indictment. 
Quare, as to the effect, if any, of this section upon the remedy 
against the sheriff under s. 26 (A). 

Instances of liabilities under this Act are, e.g.y the duty of the 
buyer under s. 37 to take delivery, and the duty of the carrier 
under s. 46 (2) to re-deliver to the seller ; and probably also the 
duty of the sheriff to indorse the date of the writ under s. 26 (1). 
See the note under that section, ante, p. 173. 



(e) Blaokb. p. 80. See also per 
Lord Campbell, in Brandao v. Banuti 
(1843), 12 a. & F. at p. 805 ; and per 
Cookbum, C. J., in Goodwin v. MoharU 
(1876), L. B. 10 Ex. at p. 346. 

(/) Eyidenoe of trade nsagpe ad- 
mitted (1) to incorporate new terms : 
Jones y. Bowden (1813), 4 Tannt. 847 
(usage as to implied warranty) ; Syers 
T. Jonas (1843), 2 Ex. Ill (usage to 
sell by sample) ; Humphrey y. Dale 
(1857), E. B. & E. 1004 ; 26 L. J. 
Q. B. 137 (usage to make broker 
personally liable on contract) ; Field 
V. Lelean (1861), 6 H. & N. 617 ; 30 
L. J. Ex. 168 (usage not to deliver 



until payment) ; Johnson v. Maylton 
(1881), 7 Q. B. D. 438 (usage that 
goods supplied shall be the seller's 
own make) : (2) to interpret the 
meaning of terms used: Smith y, 
Wilson (1832), 3 B. & Ad. 728 ("a 
thousand^ ^ of rabbits) ; Spieer y. Cooper 
(1841), 1 Q. B. 424 {pockets of Kent 
hops); Oorrissen v. Ferrin (1867), 2 
C. B. N. S. 681 ("bale") ; Bowes y. 
Shand (1877), 2 Ap. Ca. 466 (where 
the methods and limits of such inter- 
pretation are considered). 

{g) (1876), L. R. 7 H. L. 802. 

(A) See Lely & Oraies, <* The Anno- 
tated Acts" [No. 2], p. 29. 
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68. In the case of a sale by auction — ^•^^' 

(1.) Where goods are put up for sale by auction Auction saiee. 
in lots, each lot is prim^ facie deemed to be 
the subject of a separate contract of sale : 

(2.) A sale by auction is complete when the 
auctioneer announces its completion by the 
fall of the hammer, or in other customary 
manner. Until such announcement is made 
any bidder may retract his bid : 

(3.) Where a sale by auction is not notified to be 
subject to a right to bid on behalf of the 
seller, it shall not be lawful for the seller to 
bid himself or to employ any person to bid 
at such sale, or for the auctioneer knowingly 
to take any bid from the seller or any such 
person : Any sale contravening this rule may 
be treated as fraudulent by the buyer : 

(4.) A sale by auction may be notified to be 
subject to a reserved or upset price, and a 
right to bid may also be reserved expressly 
by or on behalf of the seller. 

Where a right to bid is expressly reserved, but 
not otherwise, the seller, or any one person on his 
behalf, may bid at the auction. 

A sale of goods by auction falls within the provisions of s. 4, S. 68. 
which reproduces s. 17 (now repealed) of the Statute of Frauds. 
Lord Mansfield once expressed a doubt whether a sale by auction, 
owing to its publicity, was within the mischief contemplated by 
the Statute of Frauds (•), but the doubt has long since been set 
at rest {k). 

The auctioneer is primarily the seller's agent (/) ; but the 
buyer at & public auction (m), by the act of bidding for the goods, 

(t) In Simon y. Motivoa (1766), 1 8 Ap. Oa. at p. 488, per Lord Blaok- 

W. BL 699 ; S, a, 3 Burr. 1921. bum. 

(*) Sinde y. Whiteh<nt»e (1806), 7 (/) Benj. p. 247. 

East, 668, per Lord Ellenborough ; (m) Otherwise at a private sale, 

Kenwarthy y. Sehofield (1824), 2 B. & when the auctioneer is the seller's 

0. 946 ; Maddison y. Alderaon (1883), agent alone. Mews y. Carr (1866), 1 
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S. 58. is presumed to authorize the auctioneer to make and sign a 
memorandum of the sale on his behalf, after the g^ds have 
been knocked down, so as to bind him under s. 4 (n). The pre- 
sumption, however, may be rebutted from the circumstances of 
the ca8e(o). "The agency of the auctioneer for the buyer 
only begins when the contract is completed by knocking down 
the hammer. Up to that moment he is the agent of the seller 
exclusively. It is only when the bidder has become the buyer 
that the agency arises ; and until then the buyer may retract 
(sub-s. 2, infra)y and the auctioneer may do the same in behalf 
of the seller" (/?). 

Sometimes the auctioneer's clerk may be the buyer's agent (^), 
but ordinarily this is not the case (r). 

S. 58 (1). Each lot is .... the subject of a separate contract — Sub-s. 1 
embodies a rule which has been long established («). 

Prima facie. — The rule applies only in the absence of a con- 
trary intention. Thus the making by the parties of a written 
contract or memorandum embodying several sales is relevant to 
prove an intention that the whole transaction shall be one entire 
contract {t), 

S. 58 (2). A sale by auction is complete. — Each bidding at a sale by 

auction is merely a proposal — ^not a conditional purchase. It 
may, therefore, be retracted before acceptance (u). The con- 
dition of sale ordinarily inserted for the purpose of negativing 
the buyer's right to retract a bid, which was originally suggested 
to Lord St. Leonards by the case of Payne v. Cave, infra, is not, 
it seems, enforceable, unless the sale takes place under special 
circumstances (a?). 

S. 58 (3). Where a sale by auction is not notified, &c. — This will include 
the following cases : — 

(1) A sale without any notification as to reserve ; 

H. & N. 484; Benj. p. 247. No Taunt. 38; Rugg t. Minett (1809), 

distmction is made in a. 58 between 11 East, 218 ; Roots t. Dormer (1882), 

public and private sales. 4 B. & Ad. 77 ; cf . Coutton y. Chap" 

{n) Benj. p. 247. man (1872), L. B. 2 Sc. Ap. 250. 

(o) Rartlett v. Fumell (1836), 4 A. {t) Dykes v. Blake (1838), 4 B. N. 

& E. 792. C. 463 ; Bigg y. Whisking (1853), 14 

(p) Benj. p. 247. The latter case C. B. 196 ; Baldeg y. Farker (1823), 

is not provided for in s. 58. 2 B. & 0. 37. 

{q) Bird v. Boulter (1833), 4 B. & (m) Fayne v. Cave (1789), 3 T. K. 

Ad. 443. 148, where the Court referred to an 

(r) Feirce y. Corf (1874), L. R. 9 auction as heus penitentia; Warlow 

Q. B. 210, per Blackburn, J., at y. Harrison (1868), 1 E. & E. 295. 

p. 215. See also M'Mullen v. Eelherg {x) Sugden, V. & P. (4th ed.) p. 14 ; 

(1878), 4 L. R. Ir. 94, 106. Dart, V. & P. (6th ed.) p. 139. See 

(«) Emmerson v. Heelis (1809), 2 Freer y. Rimmer (1844), 14 Sim. 391. 
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(2) A sale notified to be " without reserve " ; S. 58 (3). 

(3) A sale subject to a reserved price ; 

(4) A sale as in (1), with a notification that the highest 

bidder shall be the purchaser. 

Sub-B. 3, taken in conjunction with sub-s. 4, requires an 
express notice of a reserved bidding, not, it should be noticed, of 
a reserved price. As to the effect of the latter, see on sub-s. 4, 
infra. 

This is declaratory only of the rule which had been long 
established at common law (y). 

By 30 & 31 Vict. c. 48 (the Sale of Land by Auctions Act, 
1867 ; see Appendix of Statutes, poit^ p. 323), the rule in equity 
was conformed to the rule at law, but the statute is applicable 
only to sales by auction of land. This sub-section, with which 
s. 5 of 30 & 31 Vict. c. 48 should be compared, renders it clear, 
if there was any previous doubt on the point (z), that on a sale 
of goods by auction, in the absence of express stipulation reserv- 
ing the right to do so, the employment by the seller of a person 
to bid on his behalf will render the sale fraudtdent as against 
the buyer. The secret employment of a person to bid is the gist 
of the fraud. 

Employ any person. — %,e,^ as a puffer, who is defined as ''a 
person appointed to bid on the part of the owner" (a). The 
rule is of course otherwise if there is no privity between the 
seller or the auctioneer and the puffer (6). 

Treated as fraudulent by the buyer.— The buyer, therefore, 
has alternative remedies. He may claim to have the contract 
rescinded, or may maintain an action of deceit for damages. 
S. 61 (2) saves the rules of law relating to the effect of fraud 
upon a contract of sale. 

Bight to bid is expressly reserved.— This clause has the S. 58 (4). 
effect of extending to contracts of sale of goods by auction the 
provisions of s. 6 of 30 & 31 Vict. c. 48, which is confined to 
sales of land. 

But not otherwise.-— Therefore the mere fact of a reserve price 

i^) Mortimer Y,Beil{lS65), I Ch,Ap, not expressed to be "without re- 

atp. 13, per Lord Gran worth ; Farfitt serve," a puffer might not be em- 

T. Jepton (1877), 46 L. J. 0. P. 629, ployed to protect the property: Dart, 

per Lindley, J. ; Thomett y. Hainee V. & P. (6th ed.) pp. 126, 224 

(1846), 16 M. & W. 867; 16 L. J. 226. 

Ex. 230 ; Green y. Baveratoch (1863), {a) S. 3 of 30 & 31 Vict. c. 48. 

14 0. B. N. 8. 204. (b) Union Bank v. Muneter (1887), 

(z) It was apparently doubted in 37 Ch. B. 61. 
equity whether, when the sale was 
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S. 68 (4). 

The sale 
being subjeot 
to a reserved 
price does not 
justify the 
employment 
of a puffer. 



Acts of buyer 
stiflinff com* 
petitbn. 



Warranty by 
auctioneer. 



will not justify the employment of a puffer. See sub-s. 3, which 
contains no exception of the case where a reserve price is notified ; 
and this sub-section distinguishes between a reserve price and 
the reservation of a right to bid. The law was the same under 
the 30 & 31 Vict. c. 48. In Oilliat v. GUliai (c), Lord Eomilly, 
M.E., after showing that the law in s. 5 of that Act made 
a distinction between a reserved bidding and a reserved right to 
bid, says: — "You must state whether there is a reserved price 
or not, and further^ if you state there is a reserved price, you 
must aUo state that a right to bid is reserved in order that you 
may employ a person to bid on your behalf." 

The bill, as originally drafted, contained after '' subject to " in 
sub-s. 3 the additional words, now omitted, "a reserved price, or." 
Both sub-sections as they now stand are in accordance with the 
previous law. 

The seller or any one person. — ^The seller may employ one 
puffer only. When the right to bid has been reserved under 
this sub-section it must be rigidly adhered to. Thus, when it 
was a condition " that the vendor shall have the right, by him- 
self or his agent, of bidding once for the property," and the 
vendor bid three times, the sale was held voidable at the buyer's 
option (rf). And the " right to bid," which is to be " expressly" 
reserved, would, under this sub-section, be no doubt similarly 
interpreted as meaning that the particular right expressly 
declared must be strictly followed. 

This clause of sub-s. 4 adopts the supposed rule of equity, 
which, however, was doubtful as late as 1865 {e). 

If the buyer, at a sale by auction, persuade or prevent other 
intending buyers from bidding against him for the goods, or 
otherwise collude with them, with the object of stifling com- 
petition, the sale is fraudulent as against the seller (/). But a 
mere agreement not to bid in competition is not necessarily 
a fraud (y). It seems that an agreement for a " knock-out " is 
an indictable conspiracy (A). 

In a sale by auction, which is expressed to be without reserve, 
the auctioneer is deemed to waiT£mt to the highest honA fide 



(c) (1869), 9 Eq. 60. 

(i) Farfitt T. Jep%m (1877), 46 L. 
J. 0. P. 629. 

{e) Mwiimer t. BtU (1866), 1 Oh. 
Ap. 10. 

(/) luXUr y. AhrahavM (1821), 3 
B. & B. 116; 6 Moore, 316, latter 
the better report ; Story on Sales, 



8. 484. 

(y) Beff$r T. Martyn (1867), 36 L. 
J. Oh. 372. See, in America, Ttople 
y. SUphentf 71 N. T. 627 ; Myers y. 
Dorman, 34 Hnn, 117. 

(A) Levi y. Zwi (1833), 6 C. & P. 
239, per Qumey, B. 
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bidder that the sale shall be without reserve («). But the mere ad- S. 68 (4). 
yertiseznent of a sale does not amount to a warranty that the goods 
shall be sold (^), although sub-s. 2 omits to provide therefor. 

59. In Scotland where a buyer has elected to Paymmtinto 
accept goods which he might have rejected, and to landw^en 
treat a breach of contract as only giving rise to a ^n^ty 
claim for damages, he may, in an action by the *^®fi^- 
seller for the price, be required, in the discretion of 

the Court before which the action depends, to con- 
sign or pay into Court the price of the goods, or 
part thereof, or to give other reasonable security 
for the due payment thereof. 

This section makes no alteration in the law. S. 59. 

60. The enactments mentioned in the schedule Bepeai. 
to this Act are hereby repealed as from the com- 
mencement of this Act to the extent in that schedule 
mentioned. 

Provided that such repeal shall not affect any- 
thing done or suffered, or any right, title, or 
interest acquired or accrued before the commence- 
ment of this Act, or any legal proceeding or 
remedy in respect of any such thing, right, title, 
or interest. 

From the oommenoement of this Act — ue.^ from the 1st of S. 60. 
January, 1894 (s. 63), whereas the bill received the royal assent 
on the 20th of February, 1894 {antej p. 1) ; the repeal, therefore, 
is retrospective, and takes effect from the former date. The 
schedule, which will be found on p. 316, post, does not include 
the corresponding section of the Irish Statute of Frauds (7 Will. 3, 
c. 12, s. 13). 

Provided that such repeal, &o. — See s. 38 of the Interpre- 
tation Act, 1889 (52 & 53 Vict. c. 63), as to the effect of a 
repealing clause in a statute. 

(t) WarhwY.EarrUon (1858), 1 E. (k) Karris v. ITtekfirsan (1873), L. 

& £. 295. R. 8 Q. B. 286. 
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^'^^' 61# — (1.) The rules in bankruptcy relating to 

Sayings. contracts of sale shall continue to apply thereto, 
notwithstanding anything in this Act contained. 

8. 61 (1). Of. s. 97 (1) of the Bills of Excliange, 1882, for a similar 

saying clause. 

The following sections of the Bankruptcy Act, 1883, may be 
specially noticed : — S. 49, which protects bond fide transactions 
without notice ; s. 55, which proyides for the disclaimer by the 
trustee of onerous property ; sub-s. (5) of the same section for the 
rescission by order of the Court in bankruptcy, of contracts made 
with the bankrupt ; ss. 56 and 57, which confer powers on the 
trustee to deal with the bankrupt's property (including, by 
8. 168 (1), ''goods") ; and s. 114, which provides for actions on 
contracts on which the bankrupt is a joint contractor. 

s. 61 (2). (2.) The rules of the common law, including the 
law merchant, save in so far as they are inconsistent 
with the express provisions of this Act, and in 
particular the rules relating to the law of principal 
and agent and the effect of fraud, misrepresentation, 
duress or coercion, mistake, or other invalidating 
cause, shall continue to apply to contracts for the 
sale of goods. 

The law merchant — ''There is no part of the English law- 
more obscure than that connected with the common maxim that 
the law merchant is part of the law of the land. In the earlier 
times it was not a part of the common law as it is now, but 
a concurrent and co-existent law enforced by the power of the 
realm, but administered by its own courts in the staple, or else 
in the star chamber. . . . But as the Courts of the staple 
decayed away, and the foreign merchants ceased to live subject 
to a peculiar law, those parts of the law merchant which differed 
from the common law either fell into disuse, or were adopted 
into the common law as the custom of merchants, and after 
a time began to appear in the books of common law " (/). 

The unpaid seller's rights of lien and stoppage in trantitu 
were seemingly imported into the common law from the law- 
merchant. (See ante^ p. 215.) 

Saye in so far as they are inconsistent, &o. — The provisions 
of the Act seem in only one or two instances to conflict openly 

(/) Blackb. p. 317. 
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with the pre-existing rules of the common law ; e. g*y s. 24 (2) S. 61 (2). 
abrogates the rule laid down in Vilmont v. Bentley {ante, p. 128) ; 
and 8. 48 (2) possibly has the effect of depriving the buyer of the 
remedy in trover which he previously had at common law. (See 
notes to that sub-section, ante, p. 266.) Other possible incon- 
sistencies have been noticed under the several sections, but the 
whole extent of the Act in changing the law cannot be finally 
determined until the Act receives judicial interpretation. 

Effect of fraud. — " Fraud renders all contracts voidable ab 
inittOy both at law and in equity. No man is boimd by a bargain 
into which he has been deceived by a fraud, because assent is 
necessary to a valid contract, and there is no real assent where 
fraud and deception have been used as instruments to control 
the will and influence the assent " (m). On this point there is 
nothing peculiar to contracts of sale. 

The elements of fraud are thus stated by Lord Herschell in The elements 
Deny Y. Peek {n):— ''^^'^' 

" Fraud is proved when it is shown that a false representation 
has been made (1) knowingly, or (2) without belief in its truth, 
or (3) recklessly, careless whether it be true or false. Although 
I have treated the second and third as distinct cases, I think the 
third is but an instance of the second ; for one who makes a state- 
ment under such circumstances can have no real belief in the 
truth of what he states. To prevent a false statement being 
fraudtdent, there must, I think, always be an honest belief in its 
truth. ... If fraud be proved, the motive of the person guilty 
of it is immaterial. It matters not that there was no intention to 
cheat or injure the person to whom the statement was made." 
And, with regard to honesty of belief, the learned Lord goes on to 
say (o) : *^ At the same time I desire to say distinctly that, when 
a false statement has been made, the questions whether there were 
reasonable grounds for believing it, and what were the means of 
knowledge in the possession of the person making it, are most 
weighty matters for consideration. The ground upon which an 
alleged belief was founded is a most important test of its reality." 

For the effect of fraud upon titie, see ss. 23 and 24 (2), ante, 
pp. 154, 158. 

Misrepresentation. — Previously to the Judicature Acts, the law Effect of 
applicable to cases of innocent misrepresentation differed at law ™^^^ta^" 
and in equity. At law, ** where there has been an innocent mis- tion on buyer's 
representation or misapprehension, it does not authorize a rescission J^j^Iq^ 
unless it is such as to show that there is a complete difference in 

(m) Benj. p. 402. (o) At p. 375. 

\n) (1889), 14 Ap. Ca. at p. 374. 
G. X 
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S. 61 (2). substance between what was supposed to be, and what was takei^ 
so as to constitute a failure of consideration [under s. 54]. . . . 
The difficulty in every case is to determine whether the mistake 
or misapprehension ia as to the substance of the whole considera- 
tion, going, as it were, to the root of the matter, or only to some 
point, even though a material point, an error as to which does not 
affect the substance of the whole consideration " (/?). 
Different rule Accordingly, at law, even a material misrepresentation was not 
equity mI&-"* sufficient to justify a repudiation of the contract. In equity a 
viousto contract might be rescinded by reason of an innocent mis- 

^dioatnre representation of a material fact. ** An action of deceit differs 
essentially from one brought to obtain rescission of a con- 
tract on the ground of misrepresentation of a material fact. . . . 
When rescission is claimed, it is only necessary to prove that there 
was misrepresentation ; then, however honestly it may have been 
made . . . the contract, having been obtained by misrepresenta- 
tion, cannot stand " (q). 

It shotdd be remarked that, in the above judgment, and also 
in other cases (r), no distinction is drawn between some kinds of 
contracts as compared with others, but the rule is stated generally. 
And Sir "William Anson states the law broadly, that the relief 
given is of general application, and not peculiar to contracts 
uberrim<B Jidei {s). The law on this question appears to be in a 
transition state, and it is impossible to say with any degree of 
certainty how far the equitable doctrine of material misrepre- 
sentation will in future be carried. We have seen {ante, p. 71) 
that, according to the law laid down in Behn v. Bumess {t\ an 
innocent representation has no effect (except in certain classes 
of contracts, of which sale was, at that time, at any rate, not one), 
unless it be a term of the contract, and then it may or may not 
be a condition, or its fadsity may constitute a total failure of 
consideration, as stated in Kennedy v. Panama Mail Co,, supra. 
Will the equitable rule be applicable in future to contracts of 
sale, and the buyer, for example, be entitled to repudiate 
the bargain by reason of an innocent misrepresentation of 
fact, although it may not form ^ term of the contract? 
Suppose that in Bannerman v. W7iite{u), the facts of which 
are stated, ante, p. 76, the representation by the seller (which 

(p) Per Blackburn, J., in Kennedy 20 Ch. D. 1. 

V. Fanama Mail Co. (1867), L. R. («) Contr. (6th ed.) p. 153. Prof. 

2 Q. B. at p. 587. Pollock does not state the role so 

{q) Per Lord HerscheU, in Derry widely ; on Contr. (5th ed.), p. 509. 

V. Peek (1889), 14 Ap. Ca. at p. 359. (0 (1863), 3 B. & 8. 761. 

(r) e.g., Bedgrave v. Eurd (1881), («) (1861), 10 C. B. N. S. 844. 
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was an innocent one) that no sulplmr Had been nsed in S. 61 (2). 

the preparation of the hops, had been made verbally, and the 

actual contract of sale had been committed to writing, omitting 

the representation ? If the equitable rule is to prevail it would 

seem that the decision in such a case as Hopkins v. Tanqueray (x) 

{ante, p. 108) would be different in future. Again, it would no 

longer be necessary for the jury to find, as they did in Bannerman 

V. White (y), that the representation was part of the contract. 

As a matter of fact, it was made in that case before the negotiation, 

but as Sir "William Anson points out (z). the Court had to deal 

with it as part of the contract, or not at all. 

Duress or coercion. — ^For the common law doctrine of duress, 
see Pollock on Contracts (5th ed.), p. 676 ; and the judgment of 
Butt, J., in Scott V. Sebright (a). 

Mistake. — With respect to this, see Benj. pp. 59 et seq., 386. 

Other invalidating cause — e,g,, illegality or impossibility. Illegality. 
"The contract of sale, like all other contracts, is void when 
entered into for an illegeil consideration, or for purposes 
violative of good morals, or prohibited by the law-giver. The 
thing sold may be such as in its nature cannot form the subject 
of a valid contract of sale, as an obscene book, or an indecent 
picture, which are deemed by the common law to be evil and 
noxious things. The article sold may be in its nature an innocent 
and proper subject of commercial dealings, as a drug, but may 
be knowingly used for the purpose prohibited by law, of adulte- 
rating food or drink. Or the sale may be prohibited by statute 
for revenue purposes, or other motive of public policy. In all 
these cases the law permits neither party to maintaJTi an action 
on such a sale " (5). 

The effect of impossibility, caused by the act or default of the Impossibility, 
party, on conditions and warranties, is dealt with under s. 1 1 (3). 

Impossibility may be (1) in the nature of the thing itself; 
(2) by law ; and (3) in fact ; and it may also be antecedent or 
subsequent to the contract. Impossibility from the nature of 
things — I.e., physical — ^renders the agreement void ; and impossi- 
bility by law (antecedent or subsequent) makes it void, or 
excuses performance, as the case may be. Impossibility, in fact, 
furnishes no excuse, except where a recognized exception to the 
rule is aUowed, as, for example, when the contemporaneous 
existence of a specific thing is contemplated. This case, how- 

(x) (1864), 16 C. B. 130. 149, 162, 163. 

(y) (1861), 10 0. B. N. 8. 844. {a) (1886), 12 P. D. atpp. 23, 24. 

(r) On Ckmtr. (6th ed.), pp. 147— (b) Benj. p. 490. 

x2 
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8' ^1 W' ever, would appear to be rather an infltanoe of mutual mistake 
excluding consent. An instance is furnished by s. 6. So, also, 
where the continued existence of a specific thing is contemplated, 
as in 6. 7, performance is excused either on the ground of sub- 
sequent impossibility of fact, or rather, perhaps, because the 
state of things superyening was impliedly exduded from the 
contract. 

See, on this subject, more at large, Benjamin, pp. 550 — 555, 
and Pollock on Contracts (5th ed.), pp. 378 et seq. 

s. 61 (3). (3.) Nothing in this Act or in any repeal effected 
thereby shall affect the enactments relating to bills 
of sale, or any enactment relating to the sale of 
goods which is not expressly repealed by this Act, 

Enactments relating to bills of ^e. — ^The statutes now in force 
are the 41 & 42 Vict. c. 31 (Bills of Sale Act, 1878), and the 
45 & 46 Vict. c. 43 (Bills of Sale Act (1878) Amendment Act, 
1882). 

Any enactment relating to the sale of goods. — The following 
list includes some of the principal enactments : —Statutes relating 
to the sale of goods to infants (c) ; of horses {d) ; of chain cables 
and anchors {e) ; of food and drugs (/) ; of intoxicating liquors (y ) ; 
of spirits (A) ; of explosives (t) ; of poisons (A); of goods to which 
a trade-mark or description has been applied (J) ; of goods sold 
by weight or measure (m) ; and of goods sold on Sunday (n). 

s. 61 (4). (4.) The provisions of this Act relating to con- 
tracts of sale do not apply to any transaction in the 

(e) The Infants' Relief Act, 37 & o. 40, s. 12, amended by 25 A; 26 

88 Vict. c. 62, 8. 1 ; see the notes Viot. c. 38. 

to s. 2, mUy pp. 10, 14. (0 Explosives Act, 1876, 38 "Vict. 

(rf) 2 & 3 Phil. & Mary, c. 7 ; c. 17. 

31 Eliz. c. 12, Appendix of Sta- (k) The Pharmacy Act, 1868, 31 & 

tates,iM)«^, p. 317; see s. 22 (2), ait^, 32 Vict c. 121, s. 17, amended by 

p. 163, and Benj. p. 13. 32 & 33 Viot. o. 117, s. 3. 

(e) 34 & 35 Viet. c. 101, s. 7 ; 37 (0 The Merchandise Marks Act, 

k 38 Vict. 0. 61. 1887, 60 & 61 Vict. c. 28. 

(/) 38 & 39 Vict. c. 63, amended (m) The Weights and Measures 

by 42 & 43 Vict. c. 30. Act, 41 & 42 Vict. c. 49, a consoli- 

(g) The Licensing Acts, 1872— dating statute. 

1874, 36 & 36 Vict. c. 94 ; 37 & 38 («) 29 Car. 2, c. 7, a somewhat 

Viot. 0. 49. obsolete enactment ; see Benj. pp. 636 

(A) The Tippling Act, 24 Qeo. 2, et seq. 
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form of a contract of sale wHch is intended to s. ei (4). 
operate by way of mortgage, pledge, charge, or 
other security. 

This sub-section, taken in connection with the definitions of 
" property " in s. 62 (1), has the effect of excluding transactions 
intended to be pledges, mortgages, &c., from the operation of 
the Act, according to the maxim of the civil law, contrahentium 
voluntcui potitts quam verba spectari placuit* 

So not apply — t.^., the transactions mentioned shall not be 
dealt with as contracts of sale. 

Intended to operate. — These are the goveming words of the 
Bub-section. The transaction, though in the form of a contract 
of sale, must be, according to the true intention, a mortgage, &c. 
The rule laid down is, however, not exhaustive, being made 
applicable only to the transactions specifically mentioned ; and 
it has been applied by the Privy Council to a transaction in the 
form of a contract of sale, but in reality a financial opera- 
tion (o). Such cases as the one last mentioned and similar cases, 
if not mortgages or pledges, would not come under this sub-sec- 
tion, but be interpreted, imder s. 1 (1), in their true character. 
Conversely, imder the latter section, would be treated as contracts 
of sale such a transaction as that in Hut ton v. Zipper t (/>), where 
the bargain purported to be a guaranty or an agency, contrary to 
the real intention. 

In this connection McBain v. Wallace (q) presents some diffi- 
culties. There the transaction was decided to be a sale under 
s. 1 of the 19 & 20 Vict. c. 60 (repealed by this Act), although 
there was also an ulterior object that there should be a security 
for a loan. The Court treated the existence of this object, or 
"motive," or '* intention," as it was variously caUed, as not 
undoing the effect of the sale, which was really intended, though 
the sale might be only a way of working out the object contem- 
plated. Henceforward, it would probably be necessary, if such 
a case arises again, to decide definitely what was the main inten- 
tion of the parties in entering into the transaction, that is to say, 
whether sale or security; and, according as this question is 
answered, the transaction will no doubt fall within the Act or 
without it under the present sub-section. 

(5.) Nothing in this Act shall prejudice or affect s. 6i (6). 

(o) Sendeal v. Tauzi (1889), 14 Ap. {p) (1888), 8 Ap. Oa. 309. 

Ca. 637. Iq) (1881), 6 Ap. Oa. 588. 
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s. 61 (6). the landlord's right of hypothec or sequestration for 
rent in Scotland. 

Ee-enacts s. 4 of tte 19 & 20 Vict. c. 60, repealed by this Act. 
See Schedule of repealed enactments, post, p. 316. 

Interpretation 62. — (1.) In this Act, unless the context or sub- 
of terms. ject-matter otherwise requires — 

" Action " includes counter-claim and set-ofF, and 

in Scotland condescendence and claim and 

compensation. 

S. 62 (1). Action. -See ss. 4 (1), 49, 50, 51, 52, 53 (1) (b), 53 (4), 57. 

^^ Bailee" in Scotland includes custodier. 
^^ Buyer " means a person who buys or agrees to 
buy goods. 

See ss. 1 (1) (3), ante, p. 6. 

V Contract of sale " includes an agreement to sell 
as weU as a sale. 

Some instances of the use of the terms as meaning only 
'* agreement to sell" are found in ss. 5 (2) and (3), 16, 18, 
Eules (2), (3), and 5 (1). 

^^ Defendant" includes in Scotland defender, 
respondent, and claimant in a multiplepoind- 
ing. 

" Delivery " means voluntary transfer of posses- 
sion from one person to another. 

Different ^* Benjamin draws attention to the confusion which has 

sensee in arisen from the different senses in which the term " delivery " 

tenn ** de- ^^ been used (r). After referring to its occasional use to denote 
livery" is transfer of title, he proceeds, "Even where * delivery ' is used to 
'^"^ signify the transfer of possession, it will be found that it is 

employed in two distinct classes of cases, one having reference 
to tiie/ormation of the contract [under s. 4] ; the other to the 

(r) Benj. p. 677. 
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performance of the contract [under s. 27]. When questions S. 62 (1). 
arise as to the 'actual receipt' which is necessary to give 
validity to a parol contract for the sale of chattels exceeding 
10/. in value, the judges constantly use the word * delivery ' as 
the correlative of that * actual receipt.' [See notes to s. 4, ante^ 
pp. 36, 39.] After the sale has been proven to exist, by delivery 
and actual receipt, there may arise a second and distinct contro- 
versy upon the point whether the seller has performed his com- 
pleted bargain by delivery of possession of the bulk to the 
buyer "(0. 

Again, the term ''possession," of which the Act does not and the term 
attempt a definition (/), is open to a variety of meanings. It ' P^^ssession. 
may be actual, when it is used to denote physical control, or 
eoneiructwey when it seems to be correctly applied to a "right 
to possess" as distinct from possession (u). For certain pur- 
poses the right to possess is treated as equivalent to possession ; 
e.ff.y when goods are sold on credit, the buyer is described 
as being in constructive possession of them, although the 
Beller retiuns the actual custody, and, if the buyer become in- 
solvent, is entitled to retain possession under s. 41 ; or, again, 
when goods have been delivered to a carrier for transmission to 
the buyer, they are said to be in the buyer's constructive posses- 
sion. But the term constructive possession is sometimes less 
correctly applied to cases ** where the legal possession of the 
goods is with one person and the custody with his servant, or 
some other person for the time being in a like position " (x) ; 
e.ff., when the carrier has himself attorned to the buyer, or has 
delivered the goods to the buyer's agent to be held at the 
buyer's disposal. Hence arises the confusion between one kind 
of constructive possession by delivery to the carrier which is 
sufficient to divest the seller's lien, and ''another kind of" con- 
structive possession, by attornment of, or delivery by, the 
carrier, which is sufficient to divest the seller's right of stoppage 
in transitu (y). 

Professor Pollock says, with reference to the transfer of 
possession, "Difficulties which often appear to be, and some- 
times recdly are, formidable, arise in dealing with delivery of 
possession. They will be found to turn more on the estimation 
of matters of fact than on any uncertainty of legal principle. In 

(«) Benj. p. 677. Bession, pp. 25, 27. 

{t) Of. the definition given in {x) Ibid, p. 27. 

s. 1 (2) of the Factors Act, Appendix (y) See per Brett, H.E., in Kendal 

of Statates,i?M^, p. 325. v. MarshaU (1883), 11 Q. B. D. at 

(«) Pollock and Wright on Pos- p. 364. 
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S. 62 (1). all cases the essence of deliveiy is that the deliTeror, by some 
apt and manifest act, puts the deliveree in the same position of 
control over the thing, either directly or through a custodian, 
which he held himself immediately before the act " (z). 

Delivery also may be constructive, t.«., when there is a change 
of possession without any change of the actual custody (a). This 
may take place either by attornment, under s. 29 (3), ante^ 
p. 184, or by "symbolical " delivery, cg,^ the transfer of a bill 
of lading (5), ante^ p. 174. 
For delivery, and the rules relating thereto, see ss. 27 — 34. 

" Document of title to goods " has the same mean* 
ing as it has in the Factors Acts. 

See ss. 25, 47, and notes thereon. The definition is given in 
8. 1 (4) of the Factors Act, 1889, Appendix of Statutes, poit^ 
p. 325. 

'' Factors Acts" mean the Factors Act, 1889, the 
Factors (Scotland) Act, 1890, and any enact- 
ment amending or substituted for the same. 

Factors Act, 1889, 52 & 53 Vict. c. 45. (See Appendix of 
Statutes, post^ p. 325.) 

^^ Fault" means wrongful act or default. 

See notes to s. 7, ante, p. 60 ; to s. 9 (2), ante, p* 64 ; to s. 20, 
ante, p. 145. 

" Future goods" mean goods to be manufactured 
or acquired by the seller after the making of 
the contract of sale. 

See s. 5 (1) (3), and s. 18 Eide 5 (1). The acquisition may 
further depend on a contingency under s. 5 (2), ante, p. 55. 

" Goods" include all chattels personal other than 
things in action and money, and in Scotland 
all corporeal moveables except money. The 

(s) Pollock and Wright on Pos- in Sanden y. Maclean (1883), 11 Q. 

session, p. 46. B. D. at p. 341. The question of 

(a) Ibid. p. 72. symbolical deUvery is treated fully 

{b) Benj. p. 704 ; per Bowen, L. J., l^ Prof. Pollock, pp. 61 et 9eq, 
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term includes emblements, industrial growing s. 62 (i). 
crops, and things attached to or forming part 
of the land which are agreed to be severed 
before sale or imder the contract of sale. 

The term ** goods " is used throughout the Act. In s. 4 it is 
substituted for the term '^ goods, wares, and merchandise " used 
in s. 17 of the Statute of Frauds. 

"Goods" includes "wares and merchandise" in s. 1 (3), of 
the Factors Act, 1889, post, p. 325, and comprehends "all 
corporeal moveable property " (c). 

Things in action. — Include shares (d), scrip («), and negotiable 
securities ; in fact, aU other incorporeal personal property {/). 

Emblements, industrial growing crops, &c.— See s. 4 and 
notes thereon, ante, p. 23. 

" Lien'' in Scotland includes right of retention. 
See s. 39 (1) (a), and note (m), ante, p. 216 ; and Benj. p. 384. 

" PlaintifE '' includes pursuer, complainer, claimant 
in a multiplepoinding and defendant or defender 
counterclaiming. 

^' Property " means the general property in goods, 
and not merely a special property. 

A contract of sale is defined in s. 1 (1 ). It iuTolyes the transfer 
of the ownership of the thing sold. " It is essential that there 
should be a transfer of the absolute or general property in the 
thing sold i for, in law, a thing may in some cases be said to have 
in a certain sense two owners, one of whom has the general, and 
the other a special, property in it ; and a transfer of the special 
property is not a sale of the thing " (y). So when goods are 
delivered in pledge, a transaction which is further excluded from 
the operation of the Act by s. 61 (4), supra, the general property 
remains in the pledgor, and a special property is transferred to 



{e) Benj. p. 111. (/) Benj. p. lll,andperLmdley, 

{d) Humble y. Mitchell (1839), 11 L.J., in Colonial Bank y. Whinney 

A. & E. 206 ; Duneuft v. AUnreeht (1886), 30 Oh. D. at p. 283. 

(1841), 12 Sim. 189. (^) Benj. p. 2, citing Jenkyne y. 

(#) Knight v. Barber (1846), 16 M. Broum (1849), 14 Q. B. 496 ; 19 L. J. 

ft W. 66. Q. B. 286. 
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8.62(1)^ the pledgee (A). The term " property " has received the same 
"""""""""""""" interpretation under the Bills of Lading Act (i ). 

" Quality of goods'' includes their state or condi- 
tion. 
See s. 14, and notes thereon, antSf pp. 91, 97. 

*^ Seller '' means a person who sells or agrees to 

sell goods. 
See s. 1 (1) (3), and notes, antey p. 6. 

" Sale" includes a bargain and sale as well as a 

sale and delivery. 
See notes to s. 49, antey p. 271. 

^^ Specific goods " mean goods identified and 
agreed upon at the time a contract of sale is 
made. 

See s. 6, antey p. 58 ; s. 7, ante, p. 59 ; s. 17, ante, p. 115 ; s. 18 
Eules 1 — 3, ante, pp. 117 — 125; s. 19, ante, p. 136. 

"Warranty" as regards England and Ireland 
means an agreement with reference to goods 
which are the subject of a contract of sale, but 
collateral to the main purpose of such contract, 
the breach of which gives rise to a claim for 
damages, but not to a right to reject the goods 
and treat the contract as repudiated. 

As regards Scotland a breach of warranty shall 
be deemed to be a failure to perform a materieJ 
part of the contract. 

See s. 11, and notes, ante, p. 68, and s. 53, ante, p. 286. 

8.62(2). (2.) A thing is deemed to be done "in good 
faith " within the meaning of this Act when it is in 

(A) EaUiday y. Holgate (1868), L. Ap. Ca. 74 ; and the judgment of 
E. 3 Ex. 299. Bowen, L. J., in the Court of Appeal, 

(») Burdiek y. Sewell (1884), 10 13 Q. B. D. at p. 175. 
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fact done honestly, whether it be done negligently s. 62 (2). 

or not. 

See 8s. 22 (1), 23, 25, (1) (2), 26 (1), 47, where the definition 
is required. The same definition of ** good faith " is given in 
8. 90 of the Bills of Exchange Act, 1882. It is apparently based 
on the distinction between honest blundering or carelessness, and 
a dishonest refraining from inquiry, pointed out by Lord Black- 
bum in Jonei v. Gordon (Jc), 

(3.) A person is deemed to be insolvent within s. 62(3). 
the meaning of this Act who either has ceased to 
pay his debts in the ordinary course of business, or 
cannot pay his debts as they become due, whether 
he has committed an act of bankruptcy or not, and 
whether he has become a notour bankrupt or not. 

See Bs. 89 (1) (b), 41 (1) (c), 44, where the definition is re- 
quired. 

notour bankrupt — ^A term of Scotch law. See Bell's Dic- 
tionary, Law of Scotland, p. 79. 

(4.) Goods are in a "deliverable state" within s. 62(4). 
the meaning of this Act when they are in such a 
state that the buyer would under the contract be 
bound to take delivery of them. 

See ss. 18 (Eules 2, 3, and 5 (1)) and 29 (5), and cf. s. 4 (2), 
** fit or ready for delivery." 

63. This Act shall come into operation on the Commence- 
first day of January one thousand eight hundred 

and ninety-four. 

The royal assent was not given until the 20th of February, s. 63. 
1894, so that the operation of the Act, probably unintentionally, 
is retrospective. 

64. This Act may be cited as the Sale of Goods short titie. 
Act, 1893. 

(h) (1877), 2 Ap. Oa. at p. 628. 
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SALE OP GOODS ACT, 1893. 



SCHEDULE. 

S. 60. This Schedule is to be read as referring to the Bevised Edition 

of the Statutes prepared under the direction of the Statute Law 
Committee. 

Enactments Eepealed. 



Session and Chapter. 



IJac. 1,0.21 

29 Cha. 2, o. 3 

9Geo. 4, 0. 14 

19 & 20 Vict. 0. 60 .. 
19 & 20 Vict. 0. 97 . . 



Title of Act and Extent of BepeaL 



An Act against brokers. 

The whole Act (a). 
An Act for the prevention of frauds and perjuries. 

In part; that is to say, sections fifteen (b) and 
sixteen* (e). 
An Act for rendering a written memorandum neoes- 

saiy to the yalidity of certain promisee and 

engfagements. 

In part ; that is to say, section seven ((i). 
The Mercantile Law Amendment (Scotland) Act, 

1856. 

In part ; that is to say, sections one, two, three, 
four («), and five. 
The Mercantile Law Amendment Act, 1866. 

In part ; that is to say, sections one (/), and 
two(^). 



* Ck>mmonly cited as sections sixteen and seventeen. 



(a) Already repealed as to Great 
Britain by 35 & 36 Vict. c. 93, s. 4 
(The Pawnbrokers Act, 1872). 

(b) Re-enacted in s. 26. 
{e) Re-enacted in s. 4 (1). 

(rf) Lord Tenterden's Act. The 



section is re-enacted in s. 4 (2). 
{e) Re-enacted in s. 61 (6). 
(/) Re-enacted in proviso to 8. 26 

(1). 

(ff) Re-enacted with modifications 
in s. 52. 



APPENDIX OF STATUTES. 



The four foUotoing Statutes are copied from Pickering's Edition of 
''The Statutes at Larger 

(1.) AN ACT AGAINST THE BUYING OF STOLEN 
HORSES (1555) (a). 

(2 & 3 Phil. & Mae. o. 7.) 

ToRASMTTOH OS stolen horses, mares and geldings, by thieves and 

their confederates, be for the most part sold, exchanged, given, 

or put away in houses, stables, back-sides, and other secret and 

privy places of markets and fairs, and the toll also privily paid 

for tiie same, whereby the true owners thereof, being not able to 

try the falsehood and covin betwixt the buyer and seller of such 

horse, mare or gelding, is by the common law of this realm 

-without remedy : (2) Be it theeefore enacted, that the owner, in what 

governor, ruler, fermor, steward, bailifE or chief keeper of every manner howeB 

fair and market overt within this realm and other the Queen's ?l*all.l>« «>ld 

dominions, shall before the feast of Easter next, and so yearly, ^^t"t ^^ 

appoint and limit out a certain and special open place within the 

town, place, field or circuit, where horses, mares, geldings and 

colts have been and shall be used to be sold in any fair or market 

overt ; (2) in which said certain and open place, as is aforesaid, 

there shall be, by the said ruler or keeper of the said fair or 

market, put in and appointed one su£B.cient person or more, to a place shall 

take toll, and keep the same place from ten of the clock before be appointed 

noon until sunset of every day of the foresaid fair and market, J<^f * noree- 

upon pain to lose and forfeit for every default forty shillings ; a tou!^^ 

(3) and that every toll-gatherer, his deputy or deputies, shall, 
during the time of every the said fairs and markets, take their 
due and lawful tolls for every such horse, mare, gelding or colt, 
at the said open place, to be appointed as is aforesaid, and betwixt 
the hours of ten of the clock in the morning and sunset of the 
said day, if it be tendered, and not at any other time or place ; 

(4) and shall have presently before him or them, at the taking When, where 
of the same toll, the parties to the bargain, exchange, gift, con- and of whom 
tract, or putting away of every such horse, mare, gelding or colt : toll for horaea 

shall be taken. 

(a) See s. 22 (2) of the Sale of Gk>ods Act, ante, p. 150. 
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and also the same horse, mare, gilding and colt so sold, ex- 
changed, or put away ; (5) and shall then write or cause to be 
written in a book to be kept for that purpose, the names, sur- 
names, and dwelling-places of all the said parties, and the colour, 
with one special mark at the least, of eyery such horse, mare, 
gelding and colt ; (6) in pain to forfeit at and for eyery default 
contrary to the tenor thereof, forty shillings. 

3. And the said toll-gatherer or keeper of the said book shall 
within one day next after eyery such fair or market bring and 
deliver his said book to the owner, governor, ruler, steward, 
bailiff or chief keeper of the said fair or market, who shall then 
cause a note to be made of the true number of all horses, mares, 
geldings and colts sold at the said market or fair, and shall there 
subscribe his name or set his mark thereunto ; (2) upon pain to 
him that shall make default therein, to lose and forfeit for every 
default forty shillings, and also answer the party grieved by 
reason of the same his negligence in every behalf. 

4. And be it further enacted by the authority aforesaid that 
the sale, gift, exchange, or putting away after the last day of 
February now next coming, in any fair or market overt, of any 
horse, mare, gelding or colt that is or shall be thievishly stolen, 
or feloniously taken away from any person or persons, shall not 
alter, take away, nor exchange the property of any person or 
persons to or from any such horse, mare, gelding or colt, unless 
the same horse, mare, gelding or colt shall be in the time of the 
said fair or market wherein the same shall be so sold, given, 
exchanged or put away, openly ridden, led, walked, driven or 
kept standing dj the space of one hour together at the least, 
betwixt ten of the clock of the morning and the sun-setting, in 
the open place of the fair or market wherein horses are commonly 
used to DC sold, and not within any house, yard, back-side or 
other privy or secret place, and unless all the parties to the 
bargain, contract, gift or exchange present in the said fair or 
market shall also come together, and bring the horse, mare, 
gelding or colt so sold, exchanged, given or put away to the open 
place appointed for the toll-taker, or for the book-keeper where 
no toll is due, and there enter or cause to be entered their 
names and dwelling-places, in manner as is aforesaid, with the 
colour or colours, and one special mark at the least of every the 
same horses, mares, geldings or colts in the toll- taker's book, or 
in the keeper's book for that purpose where no toll is due, as 
is aforesaid, and also pay him their toll, if they ought to pay 
any : and if not, then tne buyer to give one penny for the entry 
of their names, and executing the other circumstances afore 
rehearsed, to him that shall write the same in the said book. 

h. And if any horse, mare, gelding or colt that is or shaU be 
thievishly i^tolen or taken away, shsQl after the said last day of 
February next coming be sold, given, exchanged or put away in any 
iaxr or market, itud not used in all points according to the tenor 
and intent of this estatute, that then the owner of every such. 
horse, mare^ golding or colt shall and may by force of this 
©statute seize or take again the said horse, mare, gelding or colt, 
or have an aA^tion of detinue or replevin for the same ; any sale. 
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gift, excliaiige or putting away of any sncli Iiotbo, mare, gelding 
or colt other than according to this eetatate in anywise notwith- 
standing. 

6. The one-half of all which forfeitures to be the King's and 
Queen's majesties, her heirs, and successors, and the other to 
him or them that will sue for the same, before the justices of 
peace or in any of the King's and Queen's majesties' ordinary 
courts of record, by biU, plaint, action of debt, or information in 
which suits no protection, essoin or wager of law shall be 
allowed. 

7. And be it enacted by the authority aforesaid. That the The jnstiees 

i'usticee of peace of every place and county, as well within of the peace 
Lberties as without, shall have authority in their sessions, within a^^^^"^ 
the limits of their authority and commission, to inquire, hear, ^^^ offeoees 
and determine all offences against this estatute as they may do afbicMid. 
any other matter triable before them. 

8. Provided always. That in every such &ir or market, where AOowaoceof 
any toll is nor shall be due ne leviable, by reason of the freedom, ^ *******^V— 
liberty or privilege of the said fair or market, the keeper or ^^ ^ ^^ 
keepers of the book, touching the execution of this present Act, 

shall take nor exact but one penny upon and for every contract, 
for his labour in writing the en^ concerning the premises, in 
manner and form as is before declared. 



(2.) AN ACrr TO AVOID HOBSE 8TEALINQ (1589). 
(31 Euz. c. 12.) 

Whereas through most counties of this realm horse-stealing is S^enof 
grown so conunon, as neither in pastures or closes, nor hardly in hones in hin 
stables, the same are to be in safety from stealing which ensueth ^J^I^^** 
by the ready buying of the same by horse-coarsers and others, known to the 
in some open fairs or markets far distant from the owner, and toll-taker, or 
with such speed as the owner cannot by pursuit possibly help some other 
the same ; (2) and sundry good ordinances have heretofore been ^^ ^^ 
made touching the manner of selling and tolling of horses, mares, ^Jiu i^ 
geldings and colts in fairs and markets, which have not wrought so ^^ ^^ ^. 
good effect for the repressing or avoiding of horse-stealing, as tered in the 
was expected : — toU-book, Ice 

2. Now for a further remedy in that behalf, be it enacted, by the 
authority of the present paiiiament, That no person after twenty 
days next after the end of this session of parliament, shall in 
any fair or market selL give, exchange or put away any horse, 
mare, gelding, colt or My, unless the toll-taker thero, or (where 
no toll is paid) the book-keeper, bailiff or the chief officer of the 
same fair or market, shall and will take upon him perfect know- 
ledge of the person tiiat so shall sell or offer to sell, give or 
ex^ange any horse, mare, gelding, colt or filly, and of lus true 
christian name, surname, and place of dwelling or resiancy, and 
shall enter all the same his knowledge into a b<K>k there kept for 
the sale of hones ; (2) or else, that he so selling, or offering to 
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sell, giye, exchange or put away any horse, mare, gelding, colt 
or filly shall bring unto the toll-taker or other officer aforesaid, 
of the same fair or market, one sufficient and credible person 
that can, shall or will testify and declare unto and before such 
toll-taker, book-keeper or other officer. That he knoweth the 
party that so selleth, giyeth, exchangeth or putteth away such 
horse, mare, gelding, colt or filly, and his true name, surname, 
mystery and dwelHng-place, and there enter or cause to be 
entred in the book of the said toll-taker or officer, as well the 
true christian name, surname, mystery and place of dwelling or 
resiancy of him that so selleth, giveth, exchangeth or putteth 
away such horse, mare, gelding, colt or filly, as of him that so 
shall testify or avouch his knowledge of the same person ; 
(3) and shall also cause to be entred the very true price or value 
that he shaU have for the same horse, mare, gelding, colt or filly 
so sold ; (4) and that no person shall take upon him to avouch, 
testify or declare, that he knoweth the party that so shall offer 
to sell, give, exchange or put away any such horse, mare, geld- 
ing, colt or filly, unless he do indeed truly know the same party, 
and shall truly declare to the toll- taker or other officer aforesaid, 
as well the christian name, surname, mystery and place of dwell- 
ing and resiancy of himself, as of him of and for whom he 
maketh such testimony and avouchment; (5) and that no toll- 
taker or other person keepings any book of entiy of sales of 
horses in fairs or markets shall take or receive any toll, or make 
entry of any sale, gift, exchange or puttiDg away of any horse, 
mare, gelding, colt or filly, unless he knoweth the party that so 
selleth, giveth, exchangeth or putteth away any such horse, 
mare, gelding, colt or fiUy and his true christian name, surname, 
mystery, and place of his dwelling or resiancy, or the party that 
shall and will testify and avouch his knowledge of the same 
person so selling, giving, exchanging or putting away such horse, 
mare, gelding, colt or ^jj and bis true christian name, surname, 
mystery, and place of dwelling or resiancy, and shall make a 
perfect entry into the said book of such his knowledge of the 
person, and of the name, surname, mystery, and place of dwell- 
ing or resiancy of the said person, and also the true price or 
value that shall be bond fide taken or had for any such horse, 
mare, gelding, colt or filly so sold, given, exchanged or put away, 
so far as he can understand the same, (6) and then give to the 
party so buying or taken by gift, exchange or otherwise, such 
horse, mare, gelding, colt or filly, requiring and paying two- 
pence for the same, a true and perfect note in writing of all the 
full contents of the same subscribed with his hand ; (7) on pain 
that every person that so shall sell, give, exchange or put away 
any horse, mare, gelding, colt or filly, without being known to 
the toll-taker or other officer aforesaid, or without bringing such 
a voucher or witness causing the same to be entred as aforesaid, 
and every person making any untrue testimony or avouchment 
in the behalf as aforesaid, and every toll-taker, book-keeper or 
other officer of fair or market aforesaid, offending in the premises 
contrary to the true meaning aforesaid, shall forfeit for every 
such default the sum of five pounds, (8) but also that every sale. 
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gift, ezohan^ or other putting away of any horse, mare, gelding, Every sale 
colt or filly, in fair or market, not used in all points according to ^^^'^''^ 
the true meaning aforesaid, shall be void, tne one half of all ^ ^^^ 
which forfeitures to be to the Queen's majesty, her heirs, and 
successors, and the other half to him or them that will sue for 
the same before the justices of peace, or in any of her majesty's 
ordinary courts of record, by bill, plaint, action of debt or inform- 
ation ; in which no essoin or protection shall be allowed. 

3. And be it further enacted that the justices of peace of every The justioes 
place and county, as well within liberties as without, shall have o^ peace may 
authority in their sessions, within the limits of their authority J^^^^^" 
and commission, to inquire, hear, and determine aU ofPences offenoee 
against this statute as they may do any other matter triable aforesaid, 
before them. 

4. And be it further enacted that if any horse, mare, gelding, 
colt or filly, after twenty days next ensuing the end of this session 
of Parliament, shall be stolen, and after shall be sold in open 
fair or market, and the same sale shall be used in all points and 
circumstances as aforesaid, that yet nevertheless the sale of any 
such horse, mare, gelding, colt or filly, within six months next 
after the felony done, shall not take away the property of the 
owner, from whom the same was stolen, so as claim be made 
within six months by the party from whom the same was stolen, 
or by his executors or administrators, or by any other by any of 
their appointment, at or in the town or parish where the same 
horse, mare, gelding, colt or filly shall be found before the mayor 
or other head officer of the same town or parish, if the same 
horse, mare, gelding, colt or filly shall happen to be found in any 
town corporate or market-town, or else before any justice of 
peace of that county near to the place where such horse, mare, 
gelding, colt or filly shall be found if it be out of a town corpo- 
rate or market-town ; (2) and so as proof be made within forty 
days then next ensuing by two sufficient witnesses, to be pro- 
duced and deposed before such head officer or justice (who by 
virtue of this Act shall have authority to minister an oath in that 
behalf), that the property of the same horse, mare, gelding, colt 
or filly so claimed was in the party by or from whom such claim 
is made, and was stolen from nim within six months next before 

such claim of any such horse, gelding, mare, colt or fiUy ; (3) but The owner 
that the party from whom the said horse, mare, gelding, colt or ^^7 redeem a 
filly was stolen, his executors or administrators, shall and may f^^him^ 
at all times after, notwithstanding any such sale or sales in any ^thia six 
fair or open market thereof made, have property and power to months after, 
have, take again, and enjoy the said horse, mare, gelding, colt pa^i^ig the 
or filly, upon payment, or readiness, or offer to pay, to the party P"**®* 
that shall have the possession and interest of the same horse, 
mare, gelding, colt or filly, if he will receive and accept it, so 
much money as the same party shall depose and swear before 
such head officer, or justice of peace (who by virtue of this Act, 
shall have authority to minister and give an oath in that behalf) 
that he paid for the same bond fide, without fraud or collusion ; 
any law, statute or other thing to the contrary thereof in anywise 
notwithstanding. 
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(3.) THE BILLS OF LADING ACT, 1855. 

(18 & 19 Vict. c. 111.) 

An Act to Amend the Law Relating to BUU of Lading. 

Whereas by the custom of merchants a biU of lading of goods 
being transferable by endorsement the property in the goods 
may thereby pass to the endorsee, but nevertheless all rights 
in respect of the contract contained in the biU of lading continue 
in the original shipper or owner, and it is expedient that such 
rights should pass with the property: And whereas it fre- 
quently happens that the goods in respect of which bills of 
lading purport to be sign^ have not oeen laden on board, 
and it is proper that such bills of lading, in the hands of a 
bond fide holder for value, should not be questioned by the 
master or other person signing the same on the ground of the 
goods not having been laden as aforesaid: Be it therefore 
enacted as follows : — 
Biffhts under (1.) Every consignee of goods named in a bill of lading, and 
* Jrf '^"^"^^ every endorsee of a bill of lading to whom the property in 
coMiim^ or *^® goods therein mentioned shall pass, upon or by reason of 
endorsee. '^^^^ consignment or endorsement, shall have transferred to and 

vested in him all rights of suit, and be subject to the same 
liabilities in respect of such goods as if the contract contained 
in the bill of lading had been made with himself. 
Not to affect (2.) Nothing herein contained shall prejudice or affect any 
r^htof right of stoppage in traneitUy or any right to claim freight 

<r««S^w or'* against the original shipper or owner, or any liability of the 
claims for consignee or endorsee by reason or in consequence of his being 
freight. such consignee or endorsee, or of his receipt of the goods by 

reason or in consequence of such consignment or endorsement. 
Bill of lading (3.) Every bill of lading in the hands of a consignee or 
in hands of endorsee for valuable consideration representing goods to have 
oonolSi^* ^ ^®®^ shipped on board a vessel shall be conclusive evidence of 
evidence of ^\3S^ shipment as against the master or other person signing 
shipment as the same, notwithstanding that such goods or some part thereof 
against the may not have been so shipped, unless such holder of the bill of 
°^*^' *^* lading shall have had actual notice at the time of receiving the 
ProTiso. same that the goods had not in fact been laden on board : pro- 

vided that the master or other person so sig^ning may exonerate 
himself in respect of such misrepresentation, by showing^ that 
it was caused without any default on his part, and whoUy by 
the fraud of the shipper, or of the holder, or some person under 
whom the holder claims. 



(4.) THE LAEOENT ACT, 1861 (a). 

(24 & 25 Vict. c. 96.) 

As to restitution and recovery of stolen property, 

100. If any person guilty of any such felony or misdemeanor Proyiso. 
as is mentioned in this Act, in stealing, taking, obtaining, extort- Beyestiiig of 
ing, embezzling, converting, or disposing of, or in knowingly property on 
receiving, any chattel, money, valuable security, or other property oonviotoon of 
whatsoever, shall be indicted for such offence, by or on the ^ ^"^ ®'- 
behalf of the owner of the property, or his executor or adminis- 
trator, and convicted thereof, in such case the property shall be 
restored to the owner or his representative ; and in every case 
in this section aforesaid the Oourib before whom any person shall 
be tried for any such felony or misdemeanor, shall nave power 
to award from time to time writs of restitution for the said 
property, or to order the restitution thereof in a summary 
manner : provided that if it shall appear before any award or 
order made that any valuable security shall have been hondjide 
paid or discharged by some person or body corporate liable to 
the payment thereof, or being a negotiable instrument shaU 
have been bond fide taken or received by transfer or delivery, 
by some person or body corporate, for a just and valuable con- 
sideration, without any notice or without any reasonable cause 
to suspect that the same had by any felony or misdemeanor 
been stolen, taken, obtained, extorted, embezzled, converted, or 
disposed of, in such case the Court shall not award or order the 
restitution of such security ; provided also, that nothing in this 
section contained shall apply to the case of any prosecution of 
any trustee, banker, merdiant, attorney, factor, broker, or other 
agent entrusted with the possession of goods or documents of 
title to goods for any misdemeanor against this Act. 



(6.) SALE OF LAND BY AUCTION ACT, 1867. 

(30 & 31 ViOT. c. 48.) 

An Act for amending the Law of Auctions of Estates, 

[15th July, 1867.] 
Be it enacted, &o. 

1. This Act may be cited for all purposes as the << Sale of Land Short tlUe. 
by Auction Act, 1867." 

2. This Act shall commence and take effect on the first day of Commenoe- 
August, 1867. mentof Act. 

3. ''Auctioneer" shall mean any person selling by pubUo Interpreta- 
anotion any land, whether in lots or otherwise : tion of tenns. 

(a) See 8. 24 (2) of The Sale of Goods Act, onU, p. 168. 

t2 
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''Land" Bhall mean any interest in any messuages, lands, 
tenements, or hereditaments of whatever tenure : 

''Agent" shall mean the solicitor, steward, or land agent of 
the seUer : 

'* Puffer " shall mean a person appointed to bid on the part of 
the owner. 

4. And whereas there is at present a conflict between her 
Majesty's Courts of law and equity in respect of the validity of 
sales by auction of land where a puffer has bid, although no 
right of bidding on behalf of the owner was reserved, the Courts 
of law holding that all such sales are absolutely illegal, and the 
Courts of equity under some circumstances giving effect to them, 
but even in Courts of equity the rule is imsettled : And whereas 
it is expedient that an end should be put to such conflicting and 
unsettled opinions : Be it therefore enacted, that from and after 
the passing of this Act whenever a sale by auction of land would 
be invalid at law by reason of the employment of a puffer, the 
same shall be deemed invalid in equity as well as at law. 

5. And whereas as sales of land by auction are now conducted 
many of such sales are illegal, and could not be enforced against 
an unwilling purchaser, and it is expedient for the safety of 
both seller and purchaser that such sales should be so conducted 
as to be binding on both parties : Be it therefore enacted by the 
authority aforesaid as follows : That the particulars or condi- 
tions of sale by auction of any land shall state whether such 
land will be sold without reserve, or subject to a reserved price, 
or whether a right to bid is reserved ; if it is stated that such 
land will be sold without reserve, or to that effect, then it shall 
not be lawful for the seller to employ any person to bid at such 
sale, or for the auctioneer to take knowingly any bidding from 
any such person. 

6. And where any sale by auction of land is declared either in 
the particulars or conditions of such sale to be subject to a right 
for the seller to bid, it shall be lawful for the seller or any one 
person on his behalf to bid at such auction in such manner as he 
may think proper. 

7. And whereas it is the long settled practice of Courts of 
equity in sales by auction of land under their authority to open 
biddings even more than once, and much inconvenience has arisen 
from such practice, and it is expedient that the Courts of equity 
should no longer have the power to open biddings after sales 
by auction of land under their authority : Be it further enacted 
by the authority aforesaid, that the practice of opening the 
biddings on any sale by auction of land under or by virtue of 
any order of the High Court of Chanceiy shall, from and after 
the time appointed for the commencement of this Act, be discon- 
tinued, and the highest bond fide bidder at such sale, provided 
he shall have bid a sum equal to or higher than the reserve price 
(if any), shall be declared and allowed the purchaser, unless the 
Court or judge shall, on the ground of fraud or improper con- 
duct in the management of the sale, upon the application of any 
person interested in the land (such application to be made to the 
Court or judge before the chief derlrs certificate of the result of 
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the sale Bhall have beoome binding), either open the biddings, 
holding such bidder bound by his bidding, or discharge lum 
from being the purchaser, and order the land to be resold upon 
such terms as to costs or otherwise as the Court or judge shall 
think fit. 

8. Except as aforesedd, nothing in this Act contained shall Court of 
affect any sale of land made under or by virtue of any order of Cliancery, &c. 
the High Court of Chancery in England, of the High Court of ^ ^*^^ ^^^ 
Chancery in Ireland, or of the Landed Estates Court there, or of c^S from 
the Court of Chancery in the County Palatine of Lancaster, or of operation 
any County or other Court having jurisdiction in equity. of Act. 

9, This Act shall nofc extend to Scotland. Not to extend 

to Scotland. 



(6.) THE FACTOES ACT, 1889. 

(52 & 53 Vict. o. 45.) 

An Act to amend and consolidate the Factors Acts. 

Be it enacted, &c. 

Preliminary. 

1. For the purposes of this Act — 

(1.) The expression ^'mercantile agent'' shall mean a mer- Definitionfl. 
cantile agent having in the customary course of his 
business as such agent authority either to sell goods, 
or to consign goods for the purpose of sale, or to buy 
goods, or to raise money on the security of goods : 

(2.) A person shall be deemed to be in possession of goods 
or of the documents of title to goods, where the goods 
or documents are in his actual custody or are held by 
any other person subject to his control or for him or 
on his behalf : 

(3.) The egression ''goods" shall include wares and mer- 
chandise : 

(4.) The expression ''document of title" shall include any 
bill of lading, dock warrant, warehouse-keeper's certi- 
ficate, and warrant or order for the delivery of goods, 
and any other docimient used in the ordinary course of 
business as proof of the possession or control of goods, 
or authorising or purporting to authorise, either by 
endorsement or by delivery, the possessor of the docu- 
ment to transfer or receive goods thereby represented : 

(5.) The expression "pledge" snail include any contract 
pledging, or giving a lien or security on, goods, 
whether in consideration of an original advance or of 
any further or continuing advance or of any pecuniary 
liability : 

(6.) The expression "person" shall include any body of 
persons corporate or unincorporate. 
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Dispositions by Mercantile Agents. 

2.— (1.) Where a meroantile agent is, with the oonBent of the 
owner, in possession of goods or of the documents of title to 
goods, any sale, pledge, or other disposition of the goods, made 
by him when acting in the ordinary course of business of a 
mercantile agent, shall, subject to the provisions of this Act, be 
as valid as if he were expressly authorised by the owner of the 
goods to make the same ; provided that the person taking under 
the disposition acts in good faith, and has not at the time of the 
disposition notice that the person making the disposition has not 
authority to make the same. 

(2.) Where a mercantile agent has, with the consent of the 
owner, been in possession of goods or of the documents of title to 
goods, any sale, pledge, or other disposition, which would have 
been valid if the consent had continued, shall be valid notwith- 
standing the determination of the consent: provided that the 
person taking under the disposition has not at the time thereof 
notice that the consent has been determined. 

(3.) Where a mercantile agent has obtained possession of any 
documents of title to goods by reason of his being or having 
been, with the consent of the owner, in possession of the goods 
represented thereby, or of any other documents of title to the 
goods, his possession of the first-mentioned doctunents shall, for 
the purposes of this Act, be deemed to be with the consent of 
the owner. 

(4.) For the purposes of this Act the consent of the owner 
shall be presumed in the absence of evidence to the contrary. 

3. A pledge of the documents of title to goods shall be deemed 
to be a pledge of the goods. 

4. Where a mercantile agent pledges goods as security for a 
debt or liability due from the pledgor to the pledgee before the 
time of the pledge, the pledgee shall acquire no further right to 
the goods than could have been enforced by the pledgor at the 
time of the pledge. 

6. The consideration necessary for the validity of a sale, 
pledge, or other disposition, of goods, in pursuance of this Act, 
may be either a payment in cash, or the delivery or transfer of 
other goods, or of a document of title to goods, or of a negotiable 
security, or any other valuable consideration ; but where eoods 
are pledged by a mercantile agent in consideration of the deUvery 
or transfer of other goods, or of a document of title to goods, or 
of a negotiable security, the pledgee shall acquire no right or 
interest in the goods so pledged in excess of the value of the 
goods, docimients, or security when so delivered or transferred in 
exchange. 

6. For the purposes of this Act an agreement made with a 
mercantile agent through a clerk or other person authorised in 
the ordinary course of business to make contracts of sale or 
pledge on lus behalf shall be deemed to be an agreement with 
the agent. 

7. — (1.) Where the owner of goods has given possession of 
the goods to another person for me purpose of consignment or 
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sale, or has sliipped the gooda in the name of another person, 
and the consignee of the eoods has not had notice that such 
person is not the owner of the goods, the consignee shall, in 
respect of advances made to or for the use of such person, have 
the same lien on the goods as if such person were the owner of 
the goods, and may transfer any such lien to another person. 

(2.) Nothing in this section shall limit or affect the validity of 
any sale, pledge, or disposition, by a mercantile agent. 

Dispositions by Sellers and Buyers of Goods, 

8. Where a person, having sold goods, continues, or is, in Disposition 
possession of the goods or of the documents of title to the goods, ^7 ^^ 
the deliveiy or transfer by that person, or by a mercantile agent J|^^^^ ^ 
acting for him, of the goods or documents of title under any sale, P^'*®®^*'"* 
pledge, or other disposition thereof, or imder any agreement for 

sale, pledge, or other disposition thereof, to any person receiving 
the same in good faith and without notice of the previous sale, 
shall have the same effect as if the person making the delivery 
or transfer were expressly authorised by the owner of the goods 
to make the same. 

9. Where a person, having bought or agreed to buy goods, Din>osition 
obtains with the consent of the seller possession of the goods or ^7 buyer 
the documents of title to the goods, the delivery or transfer, by oDtainingr 
that person or by a mercantile agent acting for him, of the goods P^'®®®*^^^* 
or documents of title, under any sale, pledge, or other disposition 
thereof, or imder any agreement for sale, pledge, or other dis- 
position thereof, to any person receiving the same in good faith 

and without notice of any lien or other right of the original 
seller in respect of the goods, shall have the same effect as ii the 
person makmg the deHvery or transfer were a mercantile agent 
in possession of the goods or docimients of title with the consent 
of the owner. 

10. Where a document of title to goods has been lawfully Effect of 
transferred to a person as a buyer or owner of the goods, and transfer of 
that person transfers the document to a person who takes the docmnents on 
document in good faith and for valuable consideration, the last- orri^M (rf^ 
mentioned transfer shall have the same effect for defeating any storage in 
vendor's lien or ri^ht of stoppage in transitu as the transfer of a transitu, 
bill of lading has for defeating the right of stoppage in transitu. 

Supplemental, 

11. For the piirposes of this Act, the transfer of a document Mode of 
may be by endorsement, or, where the document is by custom transferring 
or by its express terms transferable by delivery, or makes the documents, 
goods deliverable to the bearer, then by delivery. 

12. — (1.) Nothing in this Act shall authorize an agent to Saving for 
exceed or depart from his authority as between himself and his 2f^*® ^^ 
principal, or exempt him from any liability, civil or criminal, ® owner. 
tor BO doinff. 

(2.) Nothing in this Act shall prevent the owner of goods 
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from recovering the goods from an agent or his trustee in bank- 
ruptcy at any time before the sale or pledge thereof, or shall 
prevent the owner of goods pledged by an agent from having 
the right to redeem the goods at any time before the sale thereol, 
on satisfying the claim for which the goods were pledged, and 
paying to the agent, if by him required, any money in respect of 
which the agent would by law be entitled to retain the goods or 
the documents of title thereto, or any of them, by way of lien as 
against the owner, or from recovering from any person with 
whom the goods have been pledged any balance of money 
remaining in his hands as the produce of the sale of the goods 
after deducting the amount of his lien. 

(3.) Nothing in this Act shall prevent the owner of goods sold 
by an agent fiom recovering from the buyer the price agreed to 
be paid for the same, or any part of that price, subject to any 
right of set off on the part of the buyer against the agent. 

13. The provisions of this Act shidl be construed in amplifica- 
tion and not in derogation of the powers exerciseable by an 
agent independently of this Act. 

14. The enactments mentioned in the schedule to this Act are 
hereby repealed as from the commencement of this Act, but this 
repeal shall not affect any right acquired or liability incurred 
before the commencement of this Act imder any enactment 
hereby repealed. 

16. This Act shall commence and come into operation on the 
first day of January one thousand eight hundred and ninety. 

16. This Act shaJl not extend to Scotland. 

17. This Act may be cited as the Factors Act, 1889. 

SCHEDULE. 
ENACTMEirrs Eepealed. 




4 Geo. 4, c. 83.... 
6 Geo. 4, c. 94.... 

6&6Viot. 0. 39.. 
40 & 41 Vict. c. 39. 



An Act for the hetter protection of the 
property of merchants and others who 
may hereafter enter into contracts or 
agreements in relation to goods, wares, 
or merchandises entrusted to factors 
or agents. 

An Act to alter and amend an Act for 
the hetter protection of the property 
of merchants and others who may 
hereafter enter into contracts or agree- 
ments in relation to ffoods, wares, or 
merchandise entrosted to factors or 
agents. 

An Act to amend the law relating to 
advances hon& fide made to agents 
entrusted with goods. 

An Act to amend the Factors Acts. 



Extent of 
Repeal. 



The whole Act. 
The whole Act. 

The whole Act. 
The whole Act. 
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(7.) THE STAMP ACT, 1891. 

(54 & 65 ViOT. 0. 89.) 

An Act to consolidate the enactments granting and relating to the 
Stamp Duties upon Instruments, and certain other enactments 
relating to Stamp Duties. [21st July, 1891.] 

Be it enacted as follows : — 

Agreements. 

22. The duty of sixpence upon an agreement may be denoted Duty may be 
by an adhesive stamp, which is to be cancelled by the person by ^5?°*?^ ^^ 
whom the agreement is first executed. a^p^^ 

Bills of Lading. 

40. — (1.) A bill of lading is not to be stamped after the execu- Bills of 
tion thereof. ^ ^ ladiDg. 

(2.) Every person who makes or executes any bill of lading 
not duly stajnped shaU incur a fine of fifty poim&. 

Delivery Orders. 

69. — (1.) For the purposes of this Act the expression ** delivery Piovimona as 
order " means any document or writing entitling, or intended to to duty on de- 
entitle, any person therein named, or his assigns, or the holder livery order, 
thereof, to the delivery of any goods, wares, or merchandise of 
the value of forty shilling or upwards lying in any dock or 
port, or in any warehouse m which goods are stored or deposited 
on rent or hire, or upon any wharf, such document or writing 
being signed by or on behalf of the owner of such goods, wares, 
or merchandise, upon the sale or transfer of the property therein. 

(2.) A delivery order is to be deemed to have been given upon 
a sisde of, or transfer of the property in, goods, wares, or mer- 
chandise of the value of forty shillings or upwards, unless the 
contrary is expressly stated therein. 

(8.) The duty upon a delivery order may be denoted by an 
adhesive stamp, winch is to be cancelled by the person by whom 
the instrument is made, executed, or issued. 

70.— (1.) If any person— Penalty for 

(a) Unixuly states, or knowingly allows to be untruly stated, '^^^J^" 

in a delivery order, either that the transaction to which ^trSaoH^er 
it relates is not a sale or transfer of property, or that 
the goods, wares, or merchandise to wmch it relates are 
not of the value of forty shillings ; or 

(b) Makes, signs, or issues any delivery order chargeable 

with duty, but not being duly stamped ; or 

(c) Knowingly, either himsdlf, or by nis servant or any 

other person, delivers, or procures, or authorises the 
delivery of, any goods, wares, or merchandise mentioned 
in any delivery order which is not duly stamped, or 
which contains to his knowledge any false statement 
wiUi reference either to the nature of the transaction. 
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or the valae of the goods, wares, or merchandise, he 
shall incur a fine of twenty pounds. 
(2.) But a delivery order is not, by reason of the same being 
unstamped, to be deemed invalid in the hands of the person 
having the custody of, or delivering out, the goods, wares, or 
merchandise therein mentioned, unless such person is proved to 
have been party or privy to some fraud on the revenue in rela- 
tion thereto. 
By whom 71, The duty upon a delivery order is, in the absence of any 

U ^ ^fflder sp^^ stipulation, to be paid by the person to whom the order 
tJbTpaid. ^® ^"'^©^j ^^^ *^y person from wnom a delivery order chargeable 
with duty is required may refuse to give it, unless or until the 
amount of the duty is paid to him. 

Eeceipts, 

Proviaions as 101, — (1 .) For the purposes of this Act the expression "receipt" 
*** ^I^'^P**'^ includes any note, memorandimi, or writing whereby any money 
'***^^* amounting to two pounds or upwards, or any bill of exchange or 

promissory note for money amounting to two pounds or upwards, 
18 acknowledged or expressed to have been received or deposited 
or paid, or whereby any debt or demand, or any part of a debt 
or demand, of the amoimt of two pounds or upwards, is acknow- 
ledged to have been settled, satisfied, or discharged, or which 
signifies or imports any such acknowledgment, and whether the 
same is or is not signed with the name of any person. 

(2.) The duty upon a receipt may be denoted by an adhesive 

stamp, which is to be cancelled by the person by whom the 

receipt is given before he delivers it out of his hands. 

Terms upcm 102, A receipt given without being stamped may be stamped 

whiohreoeipte ^^ ^^j^ impressed stamp upon the terms following ; that is to 

stamped after ®^y 

execution. (1.) Within fourteen days after it has been given, on payment 

of the duty, and a penalty of five pounds. 
(2.) After fourteen days, but within one month, after it has 
been given, on payment of the duty and a penalty of 
ten pounds ; and shall not in any other case be stamped 
with an impressed stamp. 
Penalty for 103. If any person — 

fences in (i,) Gives a receipt liable to duty and not duly stamped ; or 

ite* *® (2.) In any case where a receipt would be liable to duty refuses 

^^^^^^ • to give a receipt duly stamped ; or 

(3.) Upon a payment to the amount of two pounds or upwards 
gives a receipt for a sum not amounting to two pounds, 
or separates or divides the amount paid with intent to 
evade the duty ; 
he shall incur a fine of ten pounds. 

Warrants /or Goods, 

Provisions as 111. — (1.) For the purposes of this Act, the expression 
to warrants « warrant for goods'' means any document or writing, being 
for goods. evidence of the title of any person therein named, or his assigns, 
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or the holder thereof, to the property in any goods, wares, or 
merchandise lying in any warehouse or dock, or upon any 
wharf, and signed or certified by or on behalf of the person 
having the custody of the goods, wares, or merchandise. 

(2.) The duty upon a warrant for goods may be denoted by 
an adhesive stamp, which is to be cancelled by the person by 
whom the instrument is made, executed, or issued. 

(3.) Every person who makes, executes, or issues or receives 
or takes by way of security or indenmity any warrant for goods 
not being duly stamped, shall incur a fine of twenty pounds. 
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AoBEBMENT or any Mbxobandttx of an Aobebvbnt, made in 
England or Ireland under hand only, or made in Scotland 
without any clause of registration, and not otherwise speci- 
fically charg^ with any duty, whether the same he only 
evidence of a contract, or obligatory upon the parties from its 
being a written instrument 006 

Exemptions, 

(1.) Agreement or memorandum the matter whereof is not 
of the value of 51. 

(2.) Agreement or memorandum for the hire of any labourer, 
artificer, manufacturer, or menial servant. 

(3.) Agreement, letter, or memorandum made for or relating 
to the sale of any goods, wares, or merchandise. 

(4.) Agreement or memorandum made between the master 
and mariners of any ship or vessel for wages on any 
voyage coastwise ht)m port to port in the United 
Kmgdom. 

(5.) Agreement entered into between a landlord and tenant 
pursuant to sub-section six of section eight or sub- 
section two of section twenty of the Land Law 
(Ireland) Act, 1881. 



Bill of LiDmo of or for any gfoods, merchandise, or effects to 
be exported or carried coastwise 006 

DSLIVEBT ObDBB 001 

Rbobzff given for, or upon the payment of, money amounting 
to 21, or upwards 001 

Exemptions. 

(8.) Receipt written upon a bill of exchange or promissory 
note duly stamped, or upon a bill drawn by any per- 
son under the authority of the Admiralty, upon and 
payable by the Accountant-General of the Navy. 

(9.) Receipt given upon any bill or note of the Bank of 
England or the Bank of Ireland. 

(II.) Receipt indorsed or otherwise written upon or con- 
tained in any instrument Hable to stamp duty, and 
duly stamped, acknowledging the receipt of the con- 
sideration money therein expressed, or the receipt of 
any principal money, interest, or annuity thereby 
secored or therein mentioned. 
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Exemptimt, 

(1.) Any dooument or writing given br an inland carrier 

acknowledging the receipt of goods oonvejed by such 

carrier. 
(2.) A weight note iasned together with a duly stamped 

warranty and relating solely to the same goods, wares, 

or merchaodise. 
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" Ajboxjt," when added to words of quantity, 190. 

AOOEPTANCE, 
under sect, 4, 

acceptance by buyer, 21, 30. 

must be clear and unequivocal, but may be constructive, 30. 

must be with seller's assent, 34. 

of sample taken as part of bulk, 34. 

acceptance in capacity of buyer sufficient, 31. 

not necessarily a £nal, 22, 31. 

actual receijjt and, merely dispense with memorandum, 32. 

**act recognizing a pre-existing contract of sale," 30—33. 

buyer must have opportunity of examination, imless waived, 
32—34. 

acts of, after receipt, 33. 

unreasonable delay, or dealing with goods, or document of 
title, 33. 

generally what acts are evidence of, 33. 

mere examination may be evidence of, 33, 34. 

when no waiver of examination, and no dealing, no acceptance, 34. 

goods already in buyer's possession, 34. 

same facts show both actual receipt and, 34. 

carrier not buyer's agent for, 35, 39. 

chronological list of cases on, with facts, 35 (e). 

illustrations of, 35, 36. 
In performance. See Performance, 
of propoealy 

same act of buyer may be an, of proposal and a transfer of the 
property, 115, 118. 

property passes in goods sent on approval, etc. by, of buyer, 
125—127. 

what amoimts to an implied, in such cases, 125 — 127. 
of hill or note, 

effect of transmission by seller of bill of lading and bill of ex- 
change together to secure, of latter, 136, 140. 

Accord and Satisfaction, 

execution of unenforceable contract, good as an, 29. 
principle of this, 30. 

Account Stated, by buyer xmder unenforceable contract, 29. 

AcKNOWLEDGMEan'. See Attornment, 

Action, 

what it includes, 310. 

contract, when unenforceable by. See Contract of Sale, 

when vEduation of goods prevented, 62, 64. 

** right, duty, or liability " enforceable, under sect. 57, by, 298. 



334 tNDM. 

Aonoir — conUntied, 
Price, 

seller's, for price when property has passed, 270, 271. 

buyer's default does not resoina contract, 270. 

liability to pay arises primd facie on delivery, 270. 

contract ma^ allow of credit, 270. 

effect of giving, or agreeing to give, bill or note on credit, 271, 

272. 
seller must account for security, 272. 
buyer must pay when the risk is his, 272. 
price when recoverable without passing of property, 272. 
interest on, in Scotland, 273. 

N(m'acc€pta7ice, 

liability of buyer for non-acceptance, 273, 274. 

ordinary measure of damages the direct and natural loss, 273, 

274. 
rule where there is a market, 273, 274. 
goods deliverable by instalments, 275. 
seller's position, and damages, when buyer declares intention not 

to accept; 275. 
illustration of damages for non-acceptance, 275, 276. 
qy. seller's obligation to mitigate damages P 276. 
rule of damages when no market, 276. 
postponement of time of acceptance, 276, 281 — 283. 
lUustration, 283. (lU. 2.) 
time fixed for acceptance when instalments, 281 e^ aeq. 

Non-delivery^ 

liability of seller for, 277. 

measure of ordinary damages, 277, 278. 

damages for delay m delivery, 278, 279. 

illustrations of ordinary damages for non-delivery, 279. 

rule where there is a market, 279. 

price at time fixed for delivery, or date of seller's refusal taken, 

277, 283. 
parol evidence, when inadmissible to increase damages, 280. 
value of goods, how ascertained, where there is no market, 280, 

281. 
substituted goods as a test of value, 280. (Bl.) 
goods bought for use, 281. 

^. extent of buyer's obligation to mitigate damages ? 281. 
m instalment contracts, damages asse^ed at several dates, 281, 

282. 
prospective estimate of damages, 282. 
illustration of damages in instalment contracts, 282. 
rule as to damages where date of delivery postponed, 282. 
illustration of damages where delivery postponed, 283. (IlL I.) 
in instalment contracts, with postponed delivery, 283. 
accumulations of deliveries, 283. 
buyer's remedy, and damages, in trover, 277, 284. 
previous Scotch rule as to measure of damages, 277, 284. 
Spedjic performance, 

specific delivery of specific or ascertained goods, 284. 
meaning of ** specific or ascertained," 115, 285. 
rule at mw and in equity, 285. 
writ of delivery, 285. 

Breach of warranty , 

buyer cannot reject goods for breach of warranty^ or oonditiosi 
treated as such, 285, 286. 
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breach o/warrofdy — continued. 

may set it up as defence against price, 286, 288. 

or main tain action for dainages, 2iB6, 288. 

warranty defined, 286, 314. 

when a condition is treated as a warranty, 68, 69, 73, 74, 286. 

See Condition and Warranty, 
buyer's remedies axe altematiye, 287. 
buyer's additional action for further damage, 287, 289. 

Srocedure, 287. 
efenoe of breach of warranty in action on bill, &c., 287, 288. 
ordinary damages the direct and natural loss, 288. 
in warranties of quality, the difference in value, 288. 
re-sale price generally evidence of value, 288, 289. 
illustrations of ordinary damages for breach of warranty of 

quality, 289. 
Ifdereaty 

ordinarily no agreement to pay, in a contract of sale, 290. 
when implied, 290. 

statutory interest by way of damages, 290, 291. 
Special darncufeSy 

recoverable, when, by either party, 290, 291, 292. 

what are special danutges, 291. 

non- delivery of goods ordered for particular purpose known to 

seller, 292. 
value of profits in such case recoverable where no market, 292. 
if purpose unknown, loss according to probable use of goods, 292. 
buyer 8 indemnity aj^ainst sub-buyer, 292. 
damages and penalties in sub-contract, 292, 293. 
what amounts to knowledge by seller of sub-contract, 293. 
if inferior goods delivered, buyer may recover sub-buyer's 

damans and costs, when, 293. 
illustrations of special damages, 294, 295. 
failure of consideration. S^ Consideration. 

Actual Receipt, 

by buyer, when necessary, 21, 26. 
general rule, as to, by buyer, 36. 
when it may take place, 34. 
when goods already in buyer's possession, 37. 
in possession of seUer's agent, 37, 38. 
in possession of third neutral person, 38, 39. 
in seller's possession, 39. 

may take place by change of character of seller's possession, 39. 
this case an exception to the rule with regard to divesting of lien, 40, 
222. 

Actual BEQuntEMEirrs, 

of buyer under incapacity as affecting necessaries, 9. 

when calculated, 17. 

difficulty of interpretation of Act on this point of time, 16, 17. 

Admission, by builder of incomplete chattel, effect of, on property, 122. 
Affidavit, may be sufficient as a memorandum under sect. 4... 43. 
AFFixiHa, contracts for the, of a chattel distinguished from sales, 3, 4. 
Aqency, contracts of, distinguished from contracts of sale, 2, 126. 
Aobkt, 

to Biffn memorandum, 21, 51. See Signature, Auctioneer^ Broker. 

parol evidence to charge principal instead of, under sect. 4... 48. 
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AOSNT — oonHnued, 

of seller, and being indorsee of bill of lading, an '* unpaid seller,** 

212, 213. 
of seller, and personally responsible for price, an " unpaid seller," 

212, 213. 

AOBEEMENT, 

the risk of goods may be regulated by, 143, 144. 

special, as regards quantity of goods deliverable, 188, 192, 196. 

express, may modify imphed right, etc., 295, 296. 

to pay by bill or note, effect of, 176, 272. 

Aqbeemekt to sell, 
defined, 1. 

becomes a sale when, 1, 8. 
distinguished from sale, 1, 6, 7, 8. 
subject to sect. 4 as well as sale, 21, 23. 
a present sale of future goods is an, 64, 66, 67. 
wnen such an agreement becomes a sale, 67, 68. 
to sell specific goods which subsequently perish, when avoided, 69. 
sect. 7 compart with sect. 20 as regards risk in such cases, 60. 
agreement to sell goods at valuation when avoided, 62. 
implied condition of title applicable to an, 79. 
contract of sale of imascertained goods is an, 110, 111, 112. 
seller^s right of withholding delivery under an, 218. 
See Contract of Sale. 

Alien Enemy, incapacity of, to contract, 9. 

Appaeent Owner, sales by an, saved by Act, 148, 149. 

APPE0PRLA.TI0N, 

of payments by seller under unenforceable contract, 29. 

to contract of signature previously affixed, 60, 61. 

of goods by seller, primd facte not an acceptance under sect. 4 by 

buyer, 32. 
of payments, 177. 

acts of, by seller on a present sale of future goods, 67. 
by buyer of goods agreed to be valued, 62, 63. 
of unascertained goSls necessary to pass property. 111, 112. 
in Act probably synonymous with ** ascertainment," HI, 112. 
payment of instalinents of price at fixed stages of incomplete chattel 

IS an, to buyer, 121, 122. 
of materials of incomplete chattel, 122. 

of unascertained or future goods, 129 et seq. See Ccmtrad of Sale. 
further conditions to transfer of property may be attached to an, 136, 

137, 141, 
price when payable irrespective of, 144, 272. 

Approval, 

where property passes in goods sent on, 116, 125 et seq. See Contract 

of Sale. 
buyer a bailee of goods sent on, 126, 146. 

Arbitration, difference between, and valuation, 63. 

Arrestment, of goods in Scotland, 219. 

Arrival ; " Arrive, to," 

contract for sale of goods on, dependent on double contingency, 66, 

56. See Contract of Sale. 
time of payment when goods, payable after, perish, 176. 
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AflOBKTAimCENT, 

probable meaning of , 111, 112. 

meaning of ** sp^ifio or ascertained " in ss. 17 and 52... 115. 

specific performance of contract to deliyer specific or ascertained 

goods, 284. 
effect of, of price on property, 124. 
of price at option of seller, 175. 

" Ab IT Staot)8," sale of a cargo, 178, 189. 

** As Ebquibed," sale of goods, 177. (HI. 4.) 

Assent, 

mutual, one of the elements of the contract of sale, 2, 18. 

may be conditional, 2. 

to contract, where also an, to transfer of property, 2, 8(a), 115, 117, 

118, 126. 
to sale, may be implied from conduct, 18, 19. 
seller's, to buyer's acceptance under sect. 4 necessary, 34. 
to a substituted and completed performance, not a new contract under 
sect. 4... 47. 
nor voluntary, to postjwnement of performance, 47, 48. 
oral, to previously affixed signature, sufficient, 51. 
founded on mutual mistake of existence of specific goods, void, 58. 

or on essential misreprosentation of fact, 76 (y). 
mutual, to appropriation of goods, 129, 130. See Contract of Sale, 
seller's, to buyer's possession of goods, effect of, on buyer's power of 

re-sale, &c., 160, 166 et acq. See Title, 
seller's, to buyer reselling, &c. goods, divests lien, 233, 256. See 

Resale, 
buyer's, to seller's stoppage, immaterial if stoppage good, 254. 
buyer's, to carrier's attornment to buyer, necessary, 247. 
carrier's, to buyer's taking possession before destination, semhle 

unnecessary, 245. 
of party to be charged, to be responsible for special damages, 291, 292. 

** As SOON AS P08BIBLB," with regard to time of delivery, 183. 

Attornment, 

of seller to buyer, is an actual receipt, 40, 222. 

of seller's bailee, necessary to actual receipt, 38. 

and to delivery in performance, 184, 185. 

by seller to buyer, does not divest lien, 219, 221, 222. 

secuB, if by third person, 222, 230, 231. 

by bailee necessary, as between seller and buyer, even in case of 

transfer of a document of title other than bill of lading, 260. 
effect of, by carrier to buyer on stoppage in transit, 245 — 247. 

Auction, 

each lot at, primd facie the subject of a separate sale, 195, 299, 300. 

each bidding a proposal, 300. 

sale complete on fall of hammer, 299, 300. 

seller mav not bid, or employ piiffer, unless right notified, 299 — 301. 

30 & 31 Vict. c. 48, ss. 3, 5... 301. 

when right to bid expressly reserved, seller, or one agent, may bid, 

299, 302. 
right to bid must be strictly followed, 302. 

sect. 58 (4) extends to goods the provisions of sect. 6 of 30 & 31 Yict. 
c. 48... 301. 
and the supposed equitable rule as to a single puffer, 302. 
reserve price of itself does not justify puffer, 301, 302. 
acts of buyer stifling competition at, fraudulent, 302. 
effect of agreement not to bid, and of '* knock out," 302. 
G. Z 
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AircnoinEEB, 

piimarily the seller's agent, 52, 299. 

when also at pubHo sale the buyer's to sign memorandum, 52, 
299, 300. 
clerk of, primd facie not tho buyer's agent, 52, 300. 
on a sale notined without reserve, warranty by, to highest bond fide 

bidder, 302, 303. 
advertisement of sale no warranty by, that goods shall be put up, 303. 

AvEBAGE MAKE, no Condition that goods ordered are of, 97. 

Average Sample, sale by, 102. 

AwAKD, of delivery of goods, not equivalent to mutual assent to sale, 2, 

Bailee, 

effect on actual receipt of possession of goods by a, 37 — 40, 222. See 

Actual Receipt. 
person to whom goods sent on approval is a, 115, 126, 146. 
carrier is, of consignee, 199. 

liability of either party as a, of goods with regard to risk, 143, 146. 
after rightful rejection of goods, buyer is a, 146, 207, 208. 
seller may retain Hen though he is, of buyer, 219, 221, 222. 
effect on lien of buyer's possession as seller's special, 229. 
of possession of buyer or third person as seller s, 230, 231. 
possession by a, in course of transmission, preserves right of stoppage, 

238, 240. 
carrier as buyer's. See Stoppage in Transit, 

Bailment, 

distinguished from sale, 2. 

goods sent on approval, &c. are cases of, 115, 126. 
See Bailee, 

Bankbuptct, 

rules in, preserved, 304. 

goods sent on approval, &c. within bailee's order and disposition, 128. 

reputed ownership in, as affecting title, 149. 

buyer's trustee in, may tender cash, 221, 269. 

or take delivery of goods so as to end transit, 240, 264. 

may also tender payment after seller's notice of resale, 268. 

Baboain and Sale, 
now called a sale, 6. 
distinguished from executory contract or agreement to sell, 6, 7. 

BiDDEB. See Auction ; Auctioneer. 

Bidding. Qee Atuiion; Auctioneer, 

Bill of Lading, 

dealing with, by buyer, when an acceptance under sect. 4... 33. 

declaration by seller of date of, or the date itself, may be a condition, 
67. 

seller by taking, to his own order, primd facie reserves right of dis- 
posal, 136, 138, 139, 199, 227. 

tnmsmitted to buyer direct, or to seller's agent indorsed to buyer, 

139, 227. 

effect on property of sending, together with bill of exchange, 136, 

140, 141. 

transmission to buyer of unindorsed or unstamped, 140. 
delivery of goods by means of, 174, 184, 199, 227. 
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Bill of Ladikg— conftntiec?. 

delivery of goods to carrier when, taken, no delivery to bnyer, 199, 

227, 237—239. 
seller's agent, being an indorsee of, an '' unpaid seller," 212, 213. 
demand of, a good stoppage, 253. 
distmction at common law between, and other documents of title 

with regard to seller's rights against sub-buyer, &c., 257, 258. 
distinction still exists between seller and buyer, 260. 
not negotiable, 259. 

does not divest right of stoppage as between seller and buyer, 260. 
but divests lien, 227, 231, 260. 

Bill of Salb, 

absolute, of goods, 19. 

law as to, preserved by Act, 308. 

of ship at sea, a good delivery, 174. 

Bill or Note, 

effect on property of seller sending, together with bill of lading, 136, 

140, 141. 
** bill with option of cash," and ** cash with option of bill," 176. 
effect of a^eement to pay in, 176, 177. 
credit ordmarily given by giving, or agreeing to give, a, 175, 271, 

272. 
may operate as absolute or conditional payment, 176, 177. 
duty of seller with regard to, taken, 177. 
effect of, on unpaid seller's rights. See Unpaid Seller, 
bill of exchange defined, 210. 
seller must accoimt for, before he sues for price, 272. 
breach of warranty may now be set up in action on, 287, 288. 
when price payable by, interest payalue, 290. 

** Bill with Option of Cash," " Oash with Option op Bill," 
meaning of, 176. 

Boin>, infant when liable on, for necessaries, 10. 

BouoHT AND Sold Notes. See Broker. 

Bbbaoh of OoNTaAOT. See Action. 

Broker, 

mode of business of, on a sale, 52. 
bought and sold notes and entry in book, 52. 
summary of law as regards the sufficiency of each as a memorandum, 
52, 53. 

Broker's Book. See Broker. 

Bttrden of Proof, 

of mental incapacity, 12. 

of intention of part delivery as divesting lien or right of stoppaire, 
223, 251. 

Bttter, 

receiving bill of lading and bill of exchange together, duties of, 

136, 140. 
rightfully rejectinff goods, must act reasonably, 207. 
liable to seller for default in taking delivery, 208. 
under an agreement to sell may be an '* unpaid seller," 213. 
rights and BabiLities of, on resale by seller, 265, 268, 269. 
See Contr<ict of Sale ; Performance. 

z2 
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Capacity, 

to buy and sell, regulated by general law, 9. 
persons generally incompetent to contract, 9. 
Infants^ 

liability of, on purchase of goods at common law and under 
Infants' Relief Act, 1874... 9, 10. 

things actually done under void contract valid, 10. 

liabiiitv for necessaries, 10, 17, 18. 

not liafcle on bill of exchange, 10. 

a single bond may be treated as a simple contract, 10. 

necessaries must be both sold and dehvered, 9, 13. 

semhle^ no liability to accept necessaries, 13, 14. 

infancjr when calculated, 13. 

obligation is quasi ex contractu^ 13, 14. 

rights and liaoilities of infant seller ^ 11. 
LunaticSj 

capacity of, generally, 11. 

what constitutes mental incapacity, 11 (r). 
burden of proof of such, 12. 

liability of, for necessaries, 12. 

obligation is qiuisi ex contradUy 12. 

facts rebutting obligation, 12. 

sale and delivery essential, 9, 13. 

semhky no liabihty to accept, 13, 14. 
Drunkards y 

general capacity of, 12. 

fiability quasi ex contractu^ for necessaries, 12. 

facts rebutting the obligation, 13. 

sale and delivery essential, 9, 13. 

sembhf no liabihty to accept, 13, 14. 
Necessaries^ 

defined, 9, 15—17. 

** actual requirements," 16, 17. 

difficulties of interpretation of these words, 16, 17. 

proTious law applicable only to infants, 16. 

requirements when calculated, 17. 
reasonable price only payable by person under incapacity, 15. 
even in case of a single bond, 15. 
previous rule as regards infants now generally extended, 15. 

** Cargo," 

meaning of, 1 89. 

"as it stands," 178 (lU. 9), 189. 

Caeriee, 

rights of seller or buyer against, semhle, not affected by sect. 4... 30. 

not an agent to accept goods under sect. 4... 35, 39. 

18 prim d facie the bailee of the consignee, 39, 199, 200. 

appropriation by delivery of the goods to a, 129, 134, 135. See Con- 
tract of Sale. 

incidence of risk by agreement on delivery to, 143, 144, 174. 

delivery to, when a performance by seller, 198. See Performance, 

tortious refusal bv, to deliver goods to buyer, effect of, 199. 

delivery to, no delivery to buyer of goods sent on ** sale or return," 
&c., 128, 199. 

delivery to, divests lien, when, 225 — 227. See Lien, 

effect of retention of lien of, on right of stoppage, 247. 

stoppage by seller of goods delivered to, 234 et seq. See Stoppage in 
Transit, 
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Oases, 

chronological list of, on acceptance under sect. 4... 35 (c). 
on the ordinary measure of damages for non-acceptance, 275 (n). 
on special damages, 292 (/). 

on trade documents alleged to be documents of title, 259. 
classification of, on the transfer of property in an incomplete chattel, 
121, 122. 

Oabh Eeceipt, not a document of title, 263 {q). 

Caveat Emptob, 

the general rule as regards quality, 89, 91. 
does not apply when no inspection, 96, 98. 

Ohaeoe or Incumbrance, 

implied warranty of freedom from, not declared, 79, 83. 
defiyery of goods subject to, bad, 84, 185, 186. 
Act does not apply to contracts by way of, 309. 

Charter, 

effect of deliyery of goods on buyer's chartered ship, 249. 
difference between ordinary, and one by demise, 249. 

Chattels, personal, within the Act, as ** goods," 312. 

Chose in Action, excluded from ** goods," 23, 312. 

CiRCTTMSTANCES OF OaSE, 

as eyidencing intention of transferring property, 113, 116. 

whether breaches of instalment contracts are yital, depends on, 194, 

196, 197. 
reasonableness of seller's contract with carrier depends on, 198, 200. 
so also effect of deliyery on buyer's chartered ship, 249, 250. 
and effect of part deliyery on remainder, 223, 224, 251. 

Claim, included in " action " in Scotland, 310. 

Common Law, rules of, preseryed by Act, 304. 

Compensation, included in "action," 310. 

Condescendence, included in "action," 310. 

Condition and Warranty, 

contract of sale may be absolute or conditional, 1. 

what term " condition " includes, 6. 

precedent and subsequent distinguished, and instanced, 6. 

m sale of goods ** to arriye," there is a condition of arriyal, 55. 

also that seller declare name of yessel, 56. 

reseryation of right of disposal imposes condition to transfer of pro- 
perty, 129, 136 c< 8€q, 

deuyerv and payment are concxirrent conditions, 178, 179. 

notice oy seller or buyer of place of deliyery, a condition, 174, 175, 
181. 

condition negatiying buyer's right to retract bid at auction, 300. 

Time SiipulationSt 

stipulations as to time of payment primd facie not conditions, 64. 

reasons of this rule, 65, 66. 
whether others as to tune are conditions depends on contract, 

64,66. 
right of repudiation on buyer's default in punctual payment may 

be expressly reseryed, 65, 268. 
default coupled with, e,g., insolyency, may justify repudia- 
tion, 66. 
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OoomiTIOH AND WabbANTT— <x>n<tniie(2. 
Time Stipulations— oonimaed^ 

general rule as to time gtipulations stated, 66. 
equitable rule applying to land not applicable to mercantile con- 
tracts, 66. 
instances and illustrations of time stipulations being conditions, 

64, 66, 67. 88. 
sales of goods ** to arrive," 55, 67. 
meaning of ** month," 64, 67. 

Ckmditions to he fulfilled by Seller y 

buyer may "waive condition, or treat it as a warranty only, 68. 

if ne relies upon condition, he may also recover oonsiaeration 
prepaid, 68, 293, 294. 

implied definition of ** condition," 68. 

•* warranty" defined, 68, 314. 

distinction between them, and as compared with a mere repre- 
sentation, 68, 69, 71, 72. 

"waiver," mentioned in s. 11 (l)(a), probably express waiver, 
69. 

implied waiver dealt with by s. 11 (1) (c), 69. 

election to rely on warranty is an election to accept goods, 69. 

buyer nevertheless retains other remedies under s. 53... 69, 70, 
286. 

in Scotland may be compelled to pay price into Court, 303. 

illustrations of "buyer's election to rely on warranty, 70, 288. 

the question, ** warranty or condition ? " is one of construction, 
70, 71. 

question is, does the seller's promise go to the whole considera- 
tion? 71, 72. 

common law rule as to conditions, representations, and war- 
ranties stated, 70 — 72. 

illustrations of stipulations amounting to conditions or war- 
ranties, 72, 73. 

when condition must primd facie be treated as warranty, 73, 75. 

buyer's rights in such cases are those under s. 53... 73, 285, 286. 

common law rule as to acceptance under entire contract, 73. 

various principles of the case explained, 74. 

buyer may sometimes, under s. 53, exercise rights equivalent to 
repudiation, 74. 

express condition even on sale of specific goods, 75. 

illustrations of conditions compulsorily tr^ted as warranties, 75, 
76. 

Scotch law as to buyer's rights on seller's material breach, 76. 

performance of a condition or warranty may be excused by law, 
76. 
as by reason of impossibility or otherwise, 76. 

antecedent or subsequent impossibility in fact under ss. 6, 7... 77. 

caused by events specially provided for, 77. 

other legal groimds of excuse, as illegality, implied waiver, &c., 
77, 78. 

qy, whether implied waiver included in "waiver" under s. 11 
(l)(a)? 77, 78. 

instances of implied waiver as stated by Mr. Benjamin, 77, 78. 

illustrations of miplied waiver, 78, 79. 

Title, 

implied condition of, by seller, 79, 80. 
implied warranty of quiet possession, 79, 80. 
and of freedom from incumbrances, 79, 83. 
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Ck>NDinoi7 AND Warranty— con^tnwcd. 
Tiifo— oontmued. 

in all cases subject to a contrary intention, 79, 80. 

contrary intention may be inferred from nature of subject- 
matter, or seller's character, 80. 

ordinarily no condition of title where seller sells in special 
capacify, 80. 

remeidies of buyer on breach of condition of, 80, 81, 293. 

date of breach of condition of, 81. 

probable meaning of ** right to sell," 81. 

difference between the warranty of qidet possession and the con- 
dition of title, 82. 

soope of this warranty, 82, 83. 

cases to which warranty against incumbrances probably applic- 
able, 83, 84. 

probable scope of warranty, 84. 

sect. 7 of Conveyancing Act, 1881, compared, 84. 

date of breach of this warranty, 84, 85. 

Ikacription, 

implied condition that goods should conform with, 85, 86. 

even where sale by sample, 85, 88, 102. 

office of the sample in such cases, 88, 104. 

principle of the implication of warranti^, &c., in general, 85. 

condition of, erroneously called a warranty, 86. 

this condition includes the ot^er conditions of quality and fit- 
ness, 86. 

extends to latent defects, 92. 

not excluded by a particular warranty, or stipulation as to 
quality, 87. 

McuSf a stipulation as to errors of, 87. 

condition that goods the seller's own make, when, 87. 

negatived by trade usage, 87. 

time of shipment may be part of, 88. 

illustrations of conditions of description, 88, 89. 

Quality and Fitness^ 

** quality" defined, 91, 314. 

list of statutes establifiiiing implied warranties of, 90. 

the general rule is caveat emptor , 88, 91. 

sale oy samj>le an exception, 90. 

other exceptions, 92 — 108. 

fitness of goods ordered of dealer or maker for their contemplated 

and dedared purpose, a condition, 89 — 95. 
seller must know of purpose, 90, 92. 

name and character of goods themselves may declare purpose, 93. 
seller's judgment not relied on when buyer selects, 92. 

or if seller does not deal in such goods, 90, 93. 
this condition only particular instance of the condition of de- 

scrintion, 92. 
extenos to latent defects, even when buyer inspects, 92, 93. 
when goods are to be dispatched to a distance, 93. 
goods to be made accordmg to a specified plan, 94. 
no condition when buyer ctefines the kind of s^ods, 94. 

as in the case of a specified patent or traae article, 90, 94. 
statement of purpose then onlv a statement of motive, 94. 
meaning of ** specified article, 94. 
merchantable quality of goods, when an implied condition, 95, 

96, 99. 
not excluded (so far as regards latent defects) by sale by sample, 

96. 
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Condition and Warbasty— continued. 
Quality and FtYwfM— continued. 

when goods bought by description only from a dealer, buyer 

relies on seller's judgment, 90, 96. 
secus, if seller not dealer, or if buyer defines the goods, or exa- 
mines, 90. 96, 98. 
examination must be a real one, 98. 
no condition as to any particular quality, 97. 
merchantableness of goods to be sent to a distance, 97, 98. 
warranty or condition may be implied from trade usage, 90, 100. 
express condition or warranty does not negative an implied, un- 
less inconsistent therewith, 90, 100. 
thus it may be only superadded to the implied, 100, 101. 
express sale by sample not mconsistent with implied condition of 
merchaiitableness where sample defective, 101. 
but a particular standard of quality inconfflstent with such 
implied condition, 101. 
instances and illustrations of both classes, 101. 
Sample^ 

whether a contract was by, depends on terms, 102. 
exhibition of, d es not necessarily prove it, 102. 
a sale by, a particular instance of a sale by description, 102. 
meaning of ** average sample," 102. 
three implied conditions in contracts of sale by, 103. 
firett correspondence of bulk with sample in quality, 103, 104. 
no particular quality in such cases contracted for, 103, 105. 

but sample must truly represent the description, 85, 88, 102, 
103, 104. 
sample sometimes the only test of description, 104. 
instances, and distinction between such cases and contracts for 

mercantile goods, 104. 
mistake in exhibiting wrong, no ground for avoiding contract, 104. 
illustrations of sales by sample, 104. 
secondf condition that buyer has reasonable opportunity of com- 
paring bulk with sample, 103, 104, 105. 
third, condition that goods free from latent defects causing un- 
merchantableness, 103, 105. 
as the parties contract for bulk similar only to sample, only 

t/ sample reliable, 105, 106, 107. 
mere conformity with sample sufficient, if subject-matter no 

mercantile commodity, 107. 
meaning of latent defect, 103, 107. 
illustrations of sales by defecidve samples, 107, 108. 

Warranties in ge^ieral, 

representation to be a warranty should be part of bargain, 71 , 108. 

new consideration for warranty after sale, 108. 

no special form of words necessary, 108. 

distinguished from mere opinion, 109. 

intention one of fact, even when warranty in writing, 109. 

general warranties do not apply ordinarily to patent defects, 109, 

110. 
warranties limited in time cover defects previously pointed out, 

109, 110. 
but may sometimes extend to future events, 109. 
warranty limited in time does not extend time for acceptance, 
109, 110. 

See also Warrardy, 
Conduct, 

of parties as affecting transfer of property, 113, 116. 
contract of sale may oe inferred from, 19*, 191, 194. 
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GOKBIDEBATION, 

in money, in whole or part, necessary to contract of sale, 2, 5. 
other contracts distinguished on this ground, 5. 
consideration under sect. 4 one of the material terms of contract, 46. 
in contract for sale of specific goods which have perished, there is a 

want of, 58. 
promise ** going to " the whole, is a condition, 71, 72. 
receipt of part of, turns condition into warranty, 73, 74. 
a warranty after sale reauires a new, 108. 
title acquired for yaluable, when not affected by writ of execution 

against seller* 171. 
sub-buyer, &c., receiving document of title must give valuable, to 

divest seller's lien or o&er right, 255, 261. 
price recoverable when the, therefor has failed, 68, 74, 75, 86, 293, 294. 
but not recoverable merely because thing delivered worthless to 
buyer, 294. 
must wholly fail, but there may be a total failure of part of, 294. 
money paid in a mistake of fact, 294. 
to justify repudiation of contract, misrepresentation or mistake of 

fact must constitute a total failure of, 306. 

COKSIGKATION, in Scotland, 303. 

CoNSiQNOB, when in the position of an '* unpaid seller," 212. 

OONSTRUOnON OF CONTRACT, 

whether agreement a sale or an agreement to sell depends on, 7. 

whether stipulations as to time are vital, 64—66. 

whether stipulation is a condition or warranty depends on, 70 — 72. 

may show tnat express condition superadded to implied, 100, 101. 

whether a warranty was intended or not depends on, 109. 

rules for ascertaining intention as to transfer of property are rules of 

the, 117, 137. 
whether seller to send, or buyer to take goods, depends on, 181. 
a question of the, whether breaches of instalment contracts are vital, 

194. 

CoimNGBNOY, 

parol evidence admissible to show that memorandum under sect. 4 

depends on a, 48. 
acquisition of goods by seller mav depend on, 54, 55. 
sale of goods ** to arrive " depends on double, 55, 56. 

OoNTRAOT OP Sale, 
definition of, 1. 

may be between part owners, 1. 
includes sale and agreement to seU, 1, 310. 
cdements of a, viz., 

competent parties. See Capacity. 

mutual assent. See Assent. 

subject-matter. See below, and Goods. 

a price. See Price, 
contracts from which it is distinguished on the ground of transfer of 

property, &c., 2, 3, 5. 
name and motive of contract immaterial if intention to sell, 4, 5. 

Form of Contract^ 

how made generally, or under special statute, 18. 

wholly or partly in writing, 19. 

inclusion by implication of trade usages, &c., 19. 

implied from conduct of parties, 19, 191, 194. 

quasi contracts. See Quasi Contracts, 

illustrations of the formalities of the contract, 20, 21. 
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OoHTBAOT OF Salb— (xnUinued. 
0/ihe Value of £10, 

such oontracts unenforoeable under sect. 4, without note or 

memorandum signed by party to be charged or his agent, 21. 

See Note or Memorandum ; Signature. 
or acceptance and actual receipt, 21. See Acceptance; Actual 

Receipt, 
or earnest or part payment, 21. See Earnest or Pari Payment* 
rule applies to agreements to sell as well as sales, 21, 23. 
one or other of above requirements must be satisfied before 

action, 22. 
distinction between memorandum and other requisites of 

sect. 4... 23. 
what are contracts '' of the yalue of £10," 27, 28. 
meaning of ** not enforceable by action," 28, 29. 
this is a rule of procedure, 29. 
what other remedies remain, 29, 30. 
rights against third persons, eemhU, not affected by changed 

wording of Act, 30. 

fiubjed'maUer, 

of contract of sale, 53. 

existing and future goods, 53, 54. 

no wa^er must be involved, 54, 55. 

acquisition of future goods by seller may depend on contingency, 

55. 
sale of a chance distinguished, 55. 
sale of goods ** to arrive," 55. 

no warranty of arrival here, but a double contingency, 55, 56. 
condition of declaration of name of vessel, 66. 
a present sale of future goods equivalent to agreement to seU, 

54, 56. 
difference between things having, or not, a potential existence 

at common law, 56, 57. 
difference between rules of law and equity as to present sales of 

future goods, 57. 
passing of property in both classes, 57, 58. 
qy, whetiier potential existence of future goods would now be 

recognised? 58 
contract of sale of specific goods which have perished, void, 58. 
** specific goods" defined, 58, 314. 
contract for sale of specific goods which afterwards perish, when 

avoided, 59. 

Price, SeePrtcc; Performance, 

Cmditions and Warranties. See Conditi<m and Warranty. 

Transfer of Property, 

rules as to the transfer of the property, 110 cf seq. 

•* property" defined, 111, 313. 

goods must be ascertained, 110, 111. 

ascertainment a condition precedent to sale imder sect. 1 (4). . . HI. 

** ascertainment" may mean unconditional appropriation, 111, 

112, 130. 
or, as before the Act, final appropriation, 112. 
distinction between contract for chattel to be manufactured, and 

for specific incomplete chattel, 112. 
ascertainment of an entire quantity of goods to be supplied as a 

cargo, 112. 
illustrations of the transfer of the property in unasoertained 

goods, 113. 
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Ooirr&AOT OP Sale — conUntted. 

Transfer of Property— -continued. 

property in specific or ascertained goods passes according to 

intention, 113. 
rules for ascertaining intention, 113, 116. 
Mr. Benjamin's third rule, viz., fulfilment by buyer of condition, 
114, 115. 

Sobable meaning of ** specific or ascertained," 115. 
ustrations of the transfer of the property in specific goods, 116. 
statutory rules for ascertaining intention as to transfer of pro- 



perty, 117—136. 
amect-i 



subject-matter, specific goods in deliyerable state, 117, 118. 

payment and delivery postponed, 117, 118. 

** specific goods" denned, 118, 314. 

" deUverable state" defined, 118, 316. 

illustration, 119. 

Lord Blackburn's first rule as to specific goods to be put by 

seller in deliyerable state, 119, 120. 
notice to the buyer of such state, new, 119, 120, 122. 
transfer of property by agreement in specific goods not in deHyer- 

able state, 120, 121. 
decisions on this point classified with their salient facts, 121, 122. 
transfer of property in materials of incomplete chattel, 122. 
illustrations of transfer of property in specific goods to be put in 

deliyerable state, 122, 123. 
Lord Blackburn's second rule 'as to specific deliyerable goods to 

be measured, &c., by seller to ascertain price, 124. 
notice to buyer of facte, new, 124. 
illustrations of specific goods to be measured, &c., 124, 125. 

Delivery on Approval ^ dkc, 

goods dehyered on sale or return, approval, &c., 125, 126. 

the same condition here binds the contract and passes the pro- 
perty, 126. 

difference between '* sale and return," and agency, 126. 

proi)erty passes by approval or acceptance or unreasonable re- 
tainer by buyer, 125, 126. 

facte from which approval will be implied, 126. 

reasonableness of trial of goods a question of fact, 127. 

under what circumstences reteiner must take place, 127. 

effect of return being impossible without fault of buyer, 127. 

principle of Taylor v. Caldwell applies to the right of return, 128. 

effect on remedy for breach of warranty of a failure to return, 
128. 

reasonable time for return is a question of fact, 125, 128, 298. 

is dated from receipt, 128. 

goods delivered " on approval," &c., within ** order and disposi- 
tion," 128. 

bailee probably a person who had ** agreed to buy" under 
sect. 25 (2), 128. 

illustrations of the delivery of goods on approval, &c., 129. 

Appropriationy 

transfer of property by appropriation of unaacertained or future 

goods, 129, 130. 
mutual assent thereto, when and how given, 129, 130, 132, 133. 
delivery to buyer, or carrier, primd facie a final appropriation, 

129, 135. 
appropriation under authority involves the determination of an. 
election, 131. 
such determination a question of law, 131. 
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OONTRAOT OP Sale — continued. 
Appropriation — continued. 

subsequent assent to an appropriation a question of fact, 131. 

rules as to election, 131, 132. 

authority to appropriate, when presumed, 132. 

appropriation must be in accordance with contract, 129, 132, 135. 

jy., effect of appropriation in aggregate to fulfil two contracts? 

132, 133. 
irregular appropriation, when revocable, 133. 
appropriation must be unconditional, 129, 133. 
illustrations of appropriation, 133, 134. 

delivery to a earner does not pass property unless sect. 4 satis- 
fied, 134. 
carrier may be named by buyer, 129, 135. 
if specified, delivery must be to him, 135. 
effect of agreement by seller to deliver at destination, 135. 
seller may reserve right of disposal, and retain property, 135, 

136. 
illustrations of appropriation by delivery to carrier, 135, 136. 
effect of seller's reservation of the right of disposal, 136. 
right applies both to specific and to subsequentiy appropriated 

goods, 136, 137. 
various wajrs in which it may be reserved, 137. 
how such right primd facie reserved in shipment, 136, 138, 139. 
seller's intention a (question of fact, 139. 
bill of lading sent direct to buyer, 139. 

effect of transmission to buyer of bill of lading and bill of ex- 
change together, 136, 140. 
oy., is Sie previous law on this point changed ? 140—142. 
illustrations of the reservation of the right of disposal, 142, 143. 
duties of parties in performance. See Performance, 
rights of unpaid seller against goods. See Unpaid Seller, 
breach of contract. See Action, 
contract rescinded by seller's exercise of express power of sale, 

268, 269. 
interpretation of contract by usage, &c. See Right, Ditty, and 

Liability, 
at auction. See A udion and A udioneer, 

provisions of Act with regard to contracts of sale do not apply to 
pledge, mortgage, &c., 308, 309. 

Bisk of Goods, See Risk, 
TiOe to Goods. See Title, 

Conversion, 

carrier, after valid stoppage, failing to re-deliver goods, guilty of, 254. 
buyer not in default may sue for, when seller resells, 265, 266, 270, 

284. 
judgment for, of goods and satisfaction a quasi-contract of sale, 20. 

Convict, incompetent to contract, 9. 

Conviction, 

by, of tliief, property in goods stolen revests, when, 156. 
effect of, for acts not amounting to larceny, 156, 158. 

CoEPORATiON, formalities of contracts by, preserved, 18, 20. 

Costs, of buyer's reasonable defence against sub-buyer, when recoverable 
from seller, 293. 
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CoiTirrEBCLAIM, 

inBtead of cross action, 288. 
included in ** action," 310. 
judicially defined, 287 (j). 

OoxjKSE OF Dealing, 

may modify implied rights, 295, 296. 
may determine price, 61. 

or quantity of goods deliverable, 188, 192. 
mere, cannot make a document one of title, 257, 259. 

COUET, 

time of delivery, wHen fixed in writine^, for the, 182. 
reasonableness of hour of delivery no lon^r for, 187. 
when a (question for, whether representation amounts to warranty or 

condition, 72. 
sale under order of, good, 148, 150. 
whether goods sre prima facte necessary, for, 16. 
whether acts show a final appropriation of goods, for the, 131. 
sale of perishable goods by order of, 267. 

Obedit, 

when buyer entitled to, for pajrment, 175, 176, 271, 272. 

when given, buyer entitied to immediate possession of goods, 176. 

effect of biU or note on, 175, 176. 

seller's right imder agreement to sell of withholding delivery in spite 

of, given, 218. 
when sale without stipulation as to, seller has lien, 219. 

or when, expired, 219. 
sale on, a waiver of Hen, 220, 232. 
on insolvency, in spite of, lien revives, 220, 221. 
trade usage modifying terms of, 221. 
no action for price till termination of, 271. 

Ckown, 

when not boimd by delivery of writ to sheriff, 171. 
not bound by a sale in market overt, 150. 

Cttstodiee. See Bathe. 

Custom. See Trade Usage, 

OusTOMS Duties, changed since contract, may modify price of goods, 61. 



Damages, 

either party preventing valuation, liable in, 62, 64. 

seller uable m, for loss or damage caused by defective delivery to 

carrier, 198, 201. 
buyer's liability for default in taking delivery, 208. 
liability of seller after a re-sale, 265. 
right of buyer to, for conversion of goods, 270. 
liability of buyer after a re-sale by seller imder express power, 

268, 269. 
liability of parties for non-delivery, non-acceptance, breach of 

warranty, 273 et seq. See Action, 
plaintiff's duty to mitigate, if possible, 276, 281. 
special, rule as to, 290 et seq. 

Date, of bill of lading, may be a condition, 67. 

** Days," meaning of, with regard to time of delivery, 183. 



860 INDEX. 

Dbalee, 

condition of merchantable qnali^ or fitness applies to, 90 «( $eq, 
seller must be a, in the gocMls sold, 90, 93, 96. 

Dealino, 

unreasonable, with goods or documents of title, evidence of acceptance 

under sect. 4... 33. 
when no, with goods, and no examination, no acceptance, 34. 
effect of, wiUi incomplete specific goods on property, 122. 
effect on lien of buyer's, 231, 232. 
course of. See Course of Dealing, 

"Deck, from the," meaning of, with regard to expense, 187. 

Declabation, 

of name of yessel, when a condition, 56. 

of j>articulars of shipment, or date of bill of lading, 67. 

prmciple as to, stated, 67. 

Decree. See Judgment, 

Deed, 

preparation of a, not a contract of sale, 4. 
contract of sale may be by, 18. 

Default, 

buyer's, in punctual payment, does not justify seller's repudiation, 
64, 65, 66, 270. 

title of seller's sub-buyer depends on buyer's, 265, 266, 269. 

by defendant in performance, when it excuses performance of con- 
dition, 77, 78. 

by buyer in payment, necessary to seller's power of re-sale, 267, 268, 
269. 

effect of express power of re-sale on buyer's, 268, 269. 

summary of law as to re-sale on buyer's, 269. 

Defect, 

ordinarily buyer takes risk of, in goods, 89, 91. 

condition of fitness extends to lat^t, 92. 

when sample contains latent, goods must still be merchantable, 

90, 96, 98. 
implied condition to this effect, 103, 105, 107. 
a cuscoyerable, excludes condition of quality, 90, 98. 
what constitutes a, 97, 107. 
in receptacle of goods, 97. 
general warranty does not extend to patent, 109. 

Defendant, definition of, 310. 

Defender, included in Scotland in <' defendant," 310. 

Delay, 

unreasonable, in rejection, eyidence of acceptance under sect. 4... 33. 

or of adoption of a deliyery on approyal, &c., 125, 127. 
in delivery by fault of either party, effect of, on risk, 60, 143, 145, 146. 
unreasonable, by buyer, may be evidence of an intention to repudiate 

contract, 197. 
liability of buyer for, in taking delivery, 208, 209. 
seller's liabili^ in damages for, in deliyery, 278. 

Deltverablb State, 
defined, 118, 315. 

specific goods must be put in a, to pass property, 120, 121. 
unascertained goods, nmen appropriated^ must oe in a, 129, 132. 
expenses of putting goods in a, 187. 
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DSLIVEBY, 

defined, 118, 310. 

erroneonaly used as meaning appropiiation, 117 (Q, 118. 

senses in which the term is used, 310, 311. 

of necessaries to person under incapacity, essential, 9, 13, 14. 

actual requirements of such person calculated at time of sale and, 

9, 16, 17. 
constituting an actual receipt. See Actual Receipt 
property may pass though time of, ]>ostponed, 117, 118. 
seller's acts after, haye no effect on property, 120. 
of goods on approTal, &c., property passes, when, 125, 126, 129. 
to carrier, when an appropriation, 129, 134 — 136 et seq, 
risk passes with property irrespective of, 143. 
risk when, delayed by either party's fault, 60, 143, 145, 146. 
price may not lie payable in spite of, 144. 
essential te sale in market overt, 151. 

essential to enable seller or buyer in possession, under sect. 25 (1), to 
resell, pledge, &c. the goods sold, 160, 163 et aeg., 266. 

otherwise under sect. 48 (2V..266. 
by seller in performance of contract. See Performance, 
and payment are primd facie concurrent conditions, 178 — 180, 271. 
defective, as regards instalments of goods, when a vital breach, 194, 

196. 
buver's liability for delay in taking, 208, 209. 
seller's rieht, analogous to lien, of withholding, 218. 
taken by buyer ends the transit, 237, 240, 244. 
effect of part, on lien, 223, 224. 

on stoppage in transitu^ 251. 
** on request," effect of, 277, 278. 
damages for breach of contract by non-. See Adion. 
writ of, 285. 

Deliveby Obder, 
defined, 185. 

to seller's bailee, not an actual receipt without attornment, 38. 
nor a delivery in performance, 185. 
See DocumeiU of Title. 

Demisb, effect of, of ship on stoppage in transit, 249. 

Desoriftion, 

stipulations as to time may be words of, 66. 

condition of accordance with, 85, 86. See Condition and Warranty. 

appropriation by seller must be of goods according to, 129, 132. 

Destination, 

when delivery to be at, delivery to carrier does not pass property, 

135. 
price may by agreement be payable only on arrival of goods at, 

144, 174. 
seller assumes general risk of transit when he is to deliver at, 200. 
buyer assumes risk of necessary deterioration, 201, 202. 
the, of goods, may or may not also be the end of the transit, 241, 242, 

245, 246. See Stoppage in Transit, 

Detention, satisfied judgment for, of goods, a quasi-sale, 20. 

Dbtebiobation, 

effect of, of goods in transit on conditions of quaHiy, 98. 
buyer must take ri^L of necessary, in transit, 201 » 202. 
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D1FFBBBNOB8, agreement to pay, of price, a wager, 54. 

** DnacTLY," meaning of, 183. 

D18HOKOUB, effect of, of bill on unpaid seller's rights, 209, 211. 

l)iSPOSinoK, when seller or buyer in possession of goods, &c. may make a, 
thereof, 160 et seq., 166 et aeq. 

Dock Wabrants. See Document of Title, 

DOOUHENT OF TtTLB, 

defined, 258, 312. 

not ** goods," 23. 

what it includes, 258, 259. 

dealing with, evidence of acceptance under sect. 4... 33. 

transfer of, an actual receipt, 36, 38, 260. 

seller or buyer in possession of, may sell, pledge, &c., when, 160 et $eq,, 
166 et seq, 

to divest seller's lien as against sub-buyer, &c., buyer must be "law- 
ful transferee" of, 168, 261. 

delivery in performance by means of, 184, 185. 

effect on lien of transfer of, to buyer, 230, 231. 

on lien and right of stoppage, of transfer by buyer to sub-buyer, &c., 
255 et aeq. See Rersale, 

Deunkenness. See Capacity, 

DuBESs AND Coercion, 
rules of, preserved, 304. 
law of, 307. 



Earnest or Part Payment, 

by buyer, necessary under s. 4... 21, 40. 

history and meaning of ** earnest," 40, 41. 

may aiso operate as part payment, 41, 51. 

both independent of contract, and proveable by parol, 41. 

merely dispense with a memorandum, 41, 42. 

in boui cases something must be given and retained, 41. 

how part payment takes place, 41, 42. 

Election, 

buyer's, to rely only on warranty, 68, 69. 

such, reserves aU other remedies', 69, 70, 286. 

bailee of goods, sent on approval, &c., has an, to become owner, 126, 

127. 
seller's, to sue at once, on buyer's breach, without making future 

fi^)ods, 78, 275. 
seller's, to appropriate goods, how determined, 131, 132. 
property may not pass though, to appropriate determined, 135. 
seller's, to avoid buyer's title, how detennined, 155. 

Emblements, 

included in " goods," 23, 312. 

defined, 23, 24. 

previous law with regard to, 24. 

Entire Contract, 

instances of, of value of lOZ., 27, 28. 

part acceptance under an, turns condition into warranty, 73. 

a contract of sale is primd facie an, 194, 195. 

Equitable Interest in future goods, when it arises. 57. 
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Equity, 

no saving under sect. 61 (2) of rules of, 48 (u). 

arising f^m res geitce not affected by contract being unenforceable, 

30. 
difference between rules of law and, with regard to future goods, 57. 
rule of, that time not of essence, not extended to mercantile contracts, 

66. 
rule of, as to specific performance of contracts for chattels, 285. 
rule of, as regards misrepresentation, 306. 

Ebborb, effect of stipulation against, of description, 87. 

Estimate, 

fixing of provisional, of price relevant to prove an immediate sale, 

124. 
of price where goods perish, 62. 

effect of words of, in quantity of goods deliverable, 189, 190. 
prospective, of damages, when goods deliverable by instalments, 282. 

Estoppel, 

sale may be good by, 148, 149. 

the elements of, in paiSy 149. 

on seller as regards lien by assent to re-sale, &c., 233, 255 — 257. 

EVIOTION, 

on, of buyer, price paid recoverable, 74. 

of buyer, not necessary to cause of action for breach of condition of 
title, 81. 

Examination, 

by buyer necessarv to acceptance under sect. 4, when, 32, 34. 

may in such case be waivea, 33. 

a mere, mav be evidence of acceptance, 33. 

oy, effect of mere, under sect. 4, when buyer insolvent P 34. 

Duyer's, does not negative the condition that the goods should be the 
seller's own make, 87, 88. 

upon, of existing chattel, no implied warranty of quality, 91. 

goods sold by description without, by buyer, must be merchantable, 
90, 95, 96. 

when defects latent, condition of fitness not negatived by buyer's, 92, 
93. 

no condition of quality as regards defects apparent on, 90, 98. 
but, must be a rou one, 98. 

condition on sale by sample against defects not apparent on, 103, 
107. 

buyer has a rig:ht of, to compare bulk with sample, 103, 105. 

no acceptance in performance by buyer without reasonable oppor- 
tunity of, 202—204. 

Exchange, 

distinguished from sale, 5. 
not included in Act, 5. 

qy, whether seller's mercantile agent can, goods under sect. 25 (1) P 
163, 165. 

Execution, effect on title of delivery to sheriff of vmt of, 171, 172. 

Executory Contract, 1, 6. See Agreement to Sell. 

Expectation, sale of an, 55. See Venditio Spei, 

Expenses, 

of putting goods in deliverable state, 187. 
of Duyer's keep of rejected goods, 208. 

O. A A 
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ExSJSNBBB'-conHnued. 

of seller's keep of goods, on buyer's default, 208. 
seller's liability for buyer's, after wrongful stoppage in transit, 235. 
carrier's, of re-delivery to seller after stoppage, 252, 254, 255. 
buyer liable for, of re-sale under express power, 269. 

**Ex Quay or Warehouse," 
sale of goods, 178 (Bl. 6). 

FAc?roR8 Acts, 

defined, 149, 312. 

sects. 8 and 9 of Act of 1889 substantially reproduced by sect. 25 of 

Act, 160, 166. 
yariations of sect. 25 from the Act of 1889 and from Act of 1877... 

160, 162, 163, 166. 
the three earliest Factors Acts confined to *' agents entrusted," 161, 

166. 
qy, whether sects. 4 and 5 of Act of 1889 incorporated with sect. 25 of 

this Act? 165, 170. 
under sect. 12 (2) of Act of 1889 owner may redeem goods sold by 

agent, 168, 261. 
meaning of ** sold or contracted to be sold " in sect. 4 of Act of 1877. . . 

169. 
persons not mercantile agents under Acts previous to 1889... 170. 

Failxtre of Considbration. See Consideration, 

Fault, 

defined, 312. 

suggested explanation of, 60, 146. 

effect of perishinff of specific goods without either party's, 59, 60. 

sect. 20 compared in this reOT>ect with sect. 7... 59, 60. 

valuation of goods prevented by, of either party, 62, 64. 

delivery delayed by, of either party, effect of, on risk, 143, 145, 146. 

Fitness, 

condition of, for contemplated purpose, 89, 90. Qoe' Condition and 

Warranty, 
ordinarily no implied warranty or condition of, 89, 90. 

I*IXTURE8, 

tenant's, sold unsevered, not ** goods," 23, 27. 
sale of, to an incoming tenant, semhle, not a sale of '* goods," 27. 
sectiSj semhle, to person unconnected with the land, 27. 
See Contract of Sale ; Things attached to Land, 

** Forthwith," meaning of, as regards delivery, 183. 

Fraud, 

rules as to, preserved, 304. 

defined, 305. 

effect of, in procuring delivery of goods to an insolvent, 20. 

collusion by valuer with buyer, a, 63. 

wilful non-disclosure of absence of title, a, 148. 

title to goods obtained by, 153, 154, 156, 158. 

employment of i)uffer at auction, a, 301. 

stifling competition at auction, a, 302. 

Fraudulent Preference, insolvent buyer prolonging transit by re- 
jecting goods, not a, 248. 

** Free on Board," 

meaning of, 144, 187. 

effect of stipulation on risk of goods, 144. 
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Fkuotus Natubalbs. See Thing$ attached to Land ; OcodB. 

FUTUKB QOODS, 

defined, 53, 54, 312. 

the fact that some of the goods are, does not make the contract diyi- 

sible, 195. 
a present sale of, eqnal to an agreement to sell, 56, 57. 
condition that goods should be seller's own make extends to, 87. 
ascertainment of, when sold by description, 129 et seq, 
damages for non-acceptance of, 275 (111. 2). 
See Oood^; Contract of Sale. 

Gift, distinguished from sale, 5. 

Good Faith, 
defined, 314. 

buyer in market overt must show, 150, 153. 
also buyer from seller with voidable title, 153, 154. 
also sub-buyer from seller or buyer in possession, 160, 165, 169. 
title acquired in, when not affected by writ of execution, 171. 
in sub-buyer, &c., on receipt of document of title from buyer, 255, 

260, 261. 
not required in sub-buyer from unpaid seller under sect. 48 (2)... 266. 
sect. 25 (1) compared on this point, 161, 266. 

Goods, 

defined, 23, 312. 

necessaries for an infant, &c. See Capacity. 

subject-matter of contract may be either existing or future, 53. 

definition of future, 53, 54, 312. See Future Ooode, 

future produce of land is ** future'* goods, 25. 

" things attached to land " include fiuctus naturalee and fixtures, 25. 

previous law with regard to frwAue naturalesy 25. 

their character of ** goods '' formerly depended on the time of sever- 
ance, 25. 

iemble, bv Act the agreement as to severance the essential fact, 26. 

fixtures formerly not ** goods," 27. 

iemble^ now such if agreed to be severed, 27. 

distinction with regfurd to quality between contracts for mercantile, 
and for other goods, 104. 

gy. whether class of, limited when seller's mercantile agent re-sells 
undersect.25(l)?164. 

GK>0D8 Sold and Delivered — Goods Basgained and Sold, 
difltinfi^uished, 271. 
procedure as to both, now included in '* contract of sale," 271. 

GtTABANTY, Contract may be one of sale, though called a, 4, 5. 

H and w ri t in q, not necessary to signature, 50. 
Hibe-pttbohase, rules as to, agreements, 115, 116. 
HoBSES, sale of, how regulated, 150, 153, 317 et »eq, 

HJOTTB, 

sheriff must indorse on writ the, of receipt, 171. 

demand and tender of delivery must be at reasonable, 186. 

this is a question of fact, no longer of law, 187, 298. 

Htfoihbo, rules as to, in Scotland preserved, 310. 

a a2 
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Illegality, 

as an excuBe of performance, 77. 

as an invalidating cause of contracts, 307. 

Implement, specific, in Scotland, 284. 

Impossibility, 

as a leffal excuse of non-performance of conditions, &c., 76, 77, 78. 

general law as to, and classification of, 307. 

antecedent, of fact, by non-existence of specific goods, 58, 77. 

subseauent, of fact, by perishing of specific goods, 59, 77. 

causea by events provided for, 77. 

caused by conduct of party, 77, 78. 

Incorporeal Eights, are not ** goods" 23, 313. 

Incumbrance. See Charge or Iricumhrance, 

Indemnity, special damages as an, against sub-buyer, when and what 
recoverable, 292. 

Industrial Growing Crops, 
included in " goods," 23, 313. 
defined, 24, 25. 

Infant. See Capacity, 

Insolvency, 
defined, 315. 
explained, 235. 
notice of buyer's, may amount to an invitation to rescind, 66, 197, 

221, 269. 
of buyer, revives sellers lien, 212, 220, 221. See Lien; Stoppage in 

Transit, 
buyer's, does not rescind contract, 221. 

Insolvent, 

seller's rights on a sale to an, by fraud of third party, 20. 
an, buyer, may reject goods ana prolong transit, 248. 
this is no fraudulent preference, 248. 

Inspection, 

effect on property of stipulation for, of incomplete chattel, 121. 
effect of, of goods on condition of quality. See Examination, 

Instalments, 

where property depends on full payment of, of price, 115. 
effect on property of stipulation for payment by, 120, 121, 122. 
buyer not primd facie bound to accept goods by, 192, 194. 
rights of parties on breaches of contracts for goods by, 194 c< 8eq, 
damages when goods deliverable by, 275, 281 — 283. See Action, 

Insurance, 

agreement as to, effect of, on risk, 144. 

when goods sent by sea, duty of seller to notify buyer with view to, 

198, 201. 
proceeds of, cannot be stopped in transit, 236. 

Interest, 

on price, 61, 290. 

on price in Scotland, 273. 

statutory, by way of damages, 290, 291. 

Interpleader, by carrier, when, 254. 

Interpretation of contracts by usage, course of dealing. See EigJU, 

Duty or Liability, 
Interpretation of Terms, 310 et seq. 
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Jttdoment, 

for specific performance of contract of sale, when, 284. 
satisned, for full value of goods conyerted, &c., a quasi sale, 20. 
for price, does not destroy lien, 226, 233. 

JUBY, 

questions for the, 

necessaries for an infant, &c., 16. 

acceptance under sect. 4. . .30. 

determination of parol terms of contract notwithstanding 

acceptance, 31, 32. 
intention of signature not at foot of document, 50. 
a reasonable price, 61, 63. 
estimate of price when goods perish, 62. 

or of goods to be vfdued, out appropriated by buyer, 63. 
subsequent assent to an appropriation of goods, 131. 
whether representation amounts to a warranty, 71, 72, l09. 
whether a particular stage of completion of manu&usture 

reached, 121. 
reasonable time for return of goods sent on approval, &c., 125, 128. 
whether trial of goods by buyer was excessive, 127. 
whether bill of lading taken to order was to reserve right of 

dii^osal, 139. 
whetner bill, &c., taken in absolute or conditional payment, 176. 
reasonable time for seller's delivery, 182, 298. 
reasonable hour of demand or tender of delivery, 186. 
reasonable time for tender of price by buyer after seller's notice 

of resale, 268. 
prospective estimate of damages when goods deliverable by 

instalments, when, J282. 
whether interest on price recoverable, 290, 291. 

Jus DI8P0NENDI. Boo Right of Disposal, 

Key, 

delivery of goods by means of, 174. 
an actual transfer of possession, 174. 

"Knock Out," an indictable conspiracy, 302. 

Knowledge, 

by seller of purpose for which goods bought, essential to condition of 

fitness, 89, 90, 92, 93. 
when means of, of defects, should be imputed to buyer, no condition 

of quality, 90, 98. 
of locality of specific goods sold, effect of, on place of delivery, 181. 
by transferees of document of title of buyer's insolvency, or that 

goods unpaid for, effect of, on seller's rights, 261. 
of special circumstances of contract as affecting liability for damages, 

291. 
by seller of probable use of article ordered, effect of, on damages, 292. 
wnat amounts to, by seller of buyer's sub-contract, 293. 

See Notice, 

Labgent, title to goods obtained by, 156, 157. See Title, 

Latent Ambiguity, parol evidence to explain, under sect. 4... 48. 

Law Mebchant, 

rules of, preserved by Act, 304. 

history of, 304. 

lien and stoppage in transitu derived from, 215, 234. 

trade usage, judicially established, part of, 297. 
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Leap Year, the additional day in, counted in oompntation of time, 183. 

Licence, 

effect on property of buyer taking posseesion of future goods under 

a, 57, 58. 
sale under the, of owner, passes title, 148. 

LiEK, 

includes, in Scotland, right of retention, 313. 

no valid delivery of goodB subject to, 84. 

effect of carrier's, on the right of stoppage, 247. 

rights of unpaid seller in possession include a. See Unpaid SdUr, 

expenses of, not chargeable to buyer, 208, 217. 

distinction between, and stoppage in transit, 216, 217. 

when unpaid seller in possession has a, 219. 

extends only to price, 217. 

is lost on tender of price, 220. 

credit a waiver of tne, and buyer entitled to immediate possession, 

220. 
on expiration of credit, the, revives, 210 — 221. 
or on insolvency within or after period of credit, 219, 221. 
trade usage that goods sold on credit not deliverable till payment, 

221. 
buyer's trustee or sub-buyer may tender cash, 221. 
exerciseable by seller in possession as buyer's bailee, 219, 221, 222. 
the test of *' actual receipt " does not here apply, 40, 222. 
part delivery |>rt77i^/acie no waiver of, on residue, 223 — ^225. 
how lost, 225. 
first, 

delivery to carrier without reservation of right of disposal, 
225—227. 

reservation of right of disposal on delivery to carrier or bailee, 
225. 

right of disposal, how and when reserved on shipment, 226 — 228. 
seoondly^ 

possession lawfully obtained by buyer or his agent, 225, 228, 232. 

ways in which buyer obtains possession, 228, 229. 

goods already in buyer's possession as seller's bailee, 230. 

attornment to buyer of seller's bailee, 230, 231. 

distinction in this connection between bills of lading and other 
documents, 230, 231. 

goods in possession of third and neutral party, 231, 232. 
thirdly, 

waiver, 225, 232. 

waiver, when implied, 232, 233. 
judgment or decree for price does not destroy, 225, 233. 
seller acquires no new, by delivery to him after end of transit, 236. 
effect of a seller's, on a sub-buyer's title. See Title, 
effect on, by resale by seller or buyer. See Resale, 
contract of sale primd facie not rescinded by seller's exercise of, 264. 
See Resale, 

Limitation, 

when statute of, runs on breach of condition of title, 81. 
or of warranty against incumbrances, 84, 85. 

LoBD Tentebden's Act, re-enacted by sect. 4 (2)... 53. 

Loss, caused by seller's default in making reasonable contract with 
carrier, 198, 200. See Action ; Damages ; Risk, 

Lunatic. See Capacity, 
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MAirUFACfrUBEB, 

on sale of goods by a, a oondition that goods his own make, implied, 

when, 87, 88. 
conditions of fitness for purpose and of merbhantable qnality applies 

both to dealer and, 90, 94, 96. 
implied engagement by a, on exhibition of a sample, 106, 107. 

Mabk may serve as signature to a memorandum under sect. 4... 50. 

IiCabxi^, 

measure of damages for non-acoeptance or non-deHyery when there 

is, or is not, a, 273 et eeq,, 277 et eeq. See Action, 
meaning of a, 274 (Q, 279. 

Mabket Overt, 

title passes by sale in, when, 150 — 153. See Title, 
as against a sheiifl, 172. See Title; Sheriff. 

MABXiKa Gk)ODS, 

eyidence of acceptance by buyer under sect. 4... 32 {g), 

when it does not diyest hen, 229, 230. 

qy,i eyidence of carrier's assent to attorn to buyer P 247. 

Mabbibd WoHAir, 

general incapcudty of a, 9. 

capacity as husbuid's agent of necessity, 20. 

MABSHALLiNa, Unpaid seller's right against buyer's pledgee with regard 
to, the assets, 263. 

lliTEBiAL Bbeagh, ou, of Contract by seller, buyer's rights in Scotland, 
76. 

Matebial Mistake, eyen a, or misrepresentation, does not justify buyer's 
repudiation of contract at law, 306. 

l£i,TEBIALS, 

when the property in the, of an incomplete chattel passes, 122. 
work and. Soe Work and MaieTiaHs. 

Mate's Beceift, effect of taking, for goods on lien, 227 (111. 1). 

MEASUBiNa, when, necessary to ascertain price, effect on property, 124. 

MEMOBAiTDirM. ^Q^ Note OT Memorandum ; Contract of Sale, 

Mental Incapacity. See Capacity. 

Mercantile AoENT, 

defined, 160, 164, 170. 

of seller or buyer in possession may sell, pledge, &c. goods, when, 160, 

163, 169. 
qy., whether in a sale by a, the dass of goods is limited P 164, 169, 

170. Qee Title. 
classes of persons not, 170. 

Merchantableness. See Condition and Warra/nty ; Quality. 

Minor, incapacity of a, 9, 11. See Capacity. 

Misbepresentation, 

rules as to, preeeryed by Act, 304. 
essential, exdudinj^ assent to contract, 76 {y). 
classes of, amountm^ to estoppels inpaisy 149. 
rules of law and equity with regard to, 305, 306. 
possible application of equitable rule as to, to contracts of sale, 306, 
307. 
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Mistake, 

rules as to, preserved by Act, 304. 

effect of a mutual, as to existence of goods on assent, 2, 6, 58. 

as to identity of the other i>arty, 2. 

effect of, in exhibiting a wrong sample, 104. 

money paid on a, of fact, recoverable as on failure of consideration, 

294. 
a, of fact, to justify repudiation, must, at law, amount to a total failure 

of consideration, 306. 
equitable rule as to, 306. 

Money, 

consideration in, in part, necessary to a sale, 2, 5. 
other contracts distineuished on this ground, d. 
excluded from the dennition of ** goods," 23, 312. 

Money Had and Eeceived, money paid on a failed consideration re- 
coverable as, 294. 

Month, 

primd facts means a calendar, 64, 67. 

the 29th of February separately counted, 183. 

<' MoBE OB Less," meaning of, when added to quantity of goods, 190. 

MoBTGAGE, contracts by way of, excluded from Act, 3, 309. 

MoBTQAOOB may pass a good title to the goods, when, 148, 149, 150 

(HI. 1). 

Neoessabies, 

defined, 9, 15—17. 

liabilitv of person under disability to pay for. See Capacity, 

wife, the husband's agent of necessity to buy, 20. 

Negotiable Instbttment. See Bill or Note. 

Note ob Memobandxtm, 

signed, of contract, when necessary under sect. 4... 21, 42. 

dispensed with by acceptance and actual receipt, 21, 32. 

or oy earnest or part payment, 41, 42. 

common law rule as to contracts in writing, 42. 

not changed by sect. 4... 42. 

any signed writing embodying terms sufficient, 43. 

character of, required, 43. 

signed paper must refer to unsigned, or have been originally at- 
tached, 43. 

identification, in writing^ of another document unnecessary, 44. 

separate papers constituting a, must be mutually consistent, 44. 

sufficiency of a, 44, 45. 

evidence of terms of contract only required, 44, 45. 

necessary contents of a, detailed, 45, 46. 

aembhy no distinction between sect. 4 and sect. 4 of the Statute of 
Frauds with regard to the statement in the, of the consideration, 
45, 46. 

substituted contract must be evidenced by a, 47. 

substituted mode of performance distinguished from substituted con- 
tract, 47, 48. 

semble, a contract in writing, under sect. 4, may be wholly rescinded 
by parol, 48. 

memorandum may be subject to a contingency, 48. 
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Note ob Memohandum — continued, 

admissibility generally of parol eyidenoe with regard to. See Parol 

Evidence, 
illustrations of note or memorandum, 49, 50. 
signature to. See Signature, 
agent to sign. See Signature, 

NonoB, 

by buyer of insolvency, when it amounts to an invitation to rescind, 

66, 197. 
of limitation of time of warranter, how proved, 109. 
by seller of acts to put goods in deliverable state, or to ascertain 

price, 119, 122, 124. 
want of, of rejection of goods sent on approval, &c., 125, 126. 
buyer in market overt must not have, of defect of title, 150, 153. 
nor buyer from seller with voidable title, 153, 154. 
effect on title of second buyer, &c., from seller or buyer in possession 

of, 160, 165, 169. 
sect. 48 (2) compared with sect. 25 (1) on this point, 161, 266. 
sect. 47 compared with sect. 25 (2) on question of, 168, 261. See Title. 
effect of, on title acquired from judgment debtor, 171. 
delivery or acceptance may be conditional on, by buyer or seller, 

174, 175, 181. 
payment may be conditional on, by seller of amount, 175. 
buyer's, of rejection of goods, 207. 
by seller by way of stoppage in transit, 252, 253. See Stoppage in 

Transit, 
by unpaid seller of intention to re-sell, necessary, when, 267. 

See Knowledge, 

Notour Bankbupt, 315. 

" On Ebquest," goods deliverable, effect of, 277, 278. 

Opinion, statement of, as distinguished from warranty, 109, 110. 

Ordbb, 

sale under, of Oourt, good, 148, 150. 

for restitution of goods, semble preserved, 159. 

Obdeb and Disposition, goods sent on approval in the, of bailee, 128. 

** Otheb Disposition," meaning of, 163, 257, 262. 

OWNBB, 

of goods, may adopt tortious sale by thirdperson, 19, 20. 
when person not an, may sell, 148. See Title, 

Pabol Evidence, 

admissible at common law to prove oral terms of contract partly in 
writing, 18. 

may determine the issue, although acceptance by buyer under s. 4 ... 31. 

in proof of earnest or part- payment, 41. 

to connect writings as a memorandum, inadmissible, 44. 

to identify document, admissible, 44. 

to prove acceptance of written proposal used as memorandum, 45. 

to show respective characters of parties under sect. 4... 45. 

of agreement as to price admissible to invalidate memorandum silent 
on that point, 46. 

inadmissible to prove substituted contract under sect. 4... 47. 

but admissible to prove assent to substituted performance, 47, 48. 
or to prove voluntary forbearance as to mode of performance, 47, 
rules as regards the latter, 48. [48. 
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Pabol Eyidbnob — ecmtinued, 

admiflsible to show when a writing becomes a, 48. 

or that a writing is not a complete memorandum of the contract, 
46, 48. 
to explain a latent ambiguity, 44, 46, 48. 
to show that contract dependent on a contingency, 48. 
to cham the principal instead of the agent, 48. 
admissUtle to wholly rescind contract under sect. 4... 48. 
other cases in which, admissible in contracts under sect 4... 48. 
assent to signature of memorandum proyeable by, 51. 
appointment of agent to sign memorandum proyeable l^, 61. 
inadmissible to increase damages under written contract, 280. 

Pabties, 

to contract of sale, may be partners or part-owners, 1, 5, 6. 
competent, necessary to contract of sale, 2. 
capacity of. See Capacity. 

parol eyidence admissible under sect. 4 to show respeotiye sitoation 
of, 48. 

Pabtnebs— Pabt-ownsbs. See ParHe$. 

Pabt-payment, under sect. 4. See Eame$t or Part-payment. 

Pabty to be Ohabged, signature by, under sect. 4. See SigfuUure ; Nate 
cr Memorandum. 

Patent, no condition of fitness on sale of a specified article under its, 
name, 90, 94. 

Pawnbboeeb, 

ordinarily no condition of title on sale by, 80. 
selling under power of sale can pass a ffood title, 149. 
title under 1 Jac. 1, c. 21, s. 5 (repealed), 151. 

Paykent, 

part, imder sect. 4. See Earnest or Part-payment. 
m performance. See Contract of Sale; Price; Performance. 
stipulations as to time of, primd facie not conditions, 64. 
seller cannot repudiate contract ordinarily on buyer's default in, 65. 
when buyer's default justifies repudiation, 66, 67, 68. 
by buyer in default necessary when seller g^yes notice of resale, 267. 
by buyer, relyine on breach of warranty, into Court in Scotland on 
seller's action for price, 303. 

Penalties, in sub-contract, not as such recoyerable by buyer as special 
damages, 293. 

Pebpobicanob, 

assent to substituted mode of, under sect. 4... 47. 

rules as to yolimtary forbearance as to time of, under sect. 4... 47, 48. 

how affected by causes inyalidating contract, 304 — 308. 

excused when specific eoods perish, when, 59, 77. 

when yaluation of goods fails, 62. 

by reason of impossibility, ill^;ality, or excepted risks or waiyer, 76, 

77. 
when implied waiyer takes place, 77 — 79. 
Delivery a/nd Acceptance^ 

duties of pames as to deliyery, acceptance, and payment, 173 H 

Beq. 
terms of contract must be duly followed, 173, 174. 
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Pbbfobicakoe— €onttnuec{. 

Delivery and Acceptance— ooniiimed. 

delivery and acceptance subject to conditions, 173 — 176. 

deliveiy defined, 310. 

symbolical delivery, 174. 

by bill of lading, 174. 

j;oods must be of right quantity and description, 85, 86, 174. 

irregular tender, wnen revocable, 175. 

aooeptance defined, 175. 

depends on regnilarity of seller's delivery, 175. 

when buyer's duty to accept at substituted place, 175. 

non-liability of buyer under incapacity to accept necessaries, 13, 

14. 
part, under an entire contract, turns a breach of a condition into 

a warranty, 73. 
time for, not extended by warranty limited in time, 109, 110. 

Payment, 

when the liability to pay arises, 175, 176. 

payment to true owner good as against seller without title, 62, 

175. 
when buyer entitled to credit for goods payable by bill or note, 

175, 176. 
** bill with option of cash," and " cash with option of bill," 176. 
Mr. Benjamm's statement of law with regard to payment, 176, 

177, 210, 211. 
payment in a negotiable security may be absolute or oonditional» 

176. 
a question for the jury, 176. 

S'^ts of parties in such cases, 176, 177. 
Lustrations of delivery, acceptance, and payment, 177, 178. 
delivery and -payment primd/dcie concurrent conditions, 178. 
contrary agreement, 179, 180. 
meaning oi ** ready and willing," 180. 
illustrations of concurrent conditions, 180. 

Place of Delivery^ 

whether seller to send, or buyer take, goods depends on contract, 

181. 
pn'md facie seller need not send, 181. 
place of delivery, 181. 

m case of specinc goods whose situation is known, 181. 
notice by seller of uncertain place of delivery, 181. 

Time of Delivery , 

sdler bound to send, must send within reasonable time, 182, 184. 

such time a question of fact, 182, 298. 
explanation of various terms used in the computation of time, 

183. 
postponement of time, 183. 

Ooode in Poeseeeion of Third Party, 

no delivery in such cases wimout attornment, 184, 186. 

documents of titie excented, 184, 186. 

delivery, how made by bill of lading, 184, 185. 

with ouier documents of titie, attornment necessary, 185. 

Hour of Delivery, 

demand and tender of delivery at reasonable hour, 186, 187. 
a question of fact now, 186, 298. 

M/Oop€n$e$, 

of putting goods in deliverabld state, how borne, 187. 
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FksfOBKAKOE — continued. 
QuantitVy &c, of Delivery ^ 

rights, &c., of buyer, when delivery of less or more, 188 — 191. 

or of the goods mixed with others, 188, 192. 
may be modified by usage, agreement, or course of dealing, 188, 

192, 193. 
oontract of sale primd facie entire, 194, 195. 
** cargo," ** cargo as it stands,** 189. 
words of estimate as distinguished from words of contract, 189, 

190. 
"about," **more or less," *♦ say about,** 190. 
general rule as to quantity judicially stated, 190. 
pa3rment for deficient or excessive quantity, if accepted, 188, 191, 

194. 
recovery of price prepaid, 191. 
illustrations of the quantity of delivery, 191, 192. 
illustrations of mixed quantities, 192. 
illustrations of special agreements, trade usages, with regard to 

quantity, 193, 194. 

IfuAalmenUy 

huyer primd facie not bound to accept goods by, 194, 195. 

rule as to partial breaches of instahnent contracts, whether vital 
or not, 194, 196, 197. 

question depends on contract and circumstances, 194, 196, 197. 

no distinction between partly performed and unperformed con- 
tracts, 196. 

breach must be accepted by other party, 196. 

true value of goods already delivered recoverable, 196. 

a certain delay may be provided for, 196. 

illustrations of breaches of instalment contracts, 197, 198. 

Delivery to Carrier , 

if authorized, primS facie a good delivery to buyer, 198, 199, 200. 

when delivery to carrier not one to buyer, 199, 200. 

delivery good, and yet price not payable, when, 200. 

seller miust make reasonable contatict with carrier, 198, 200, 201. 

rights of buyer on seller's default, 198, 201. 

buyer may be estopped, 201. 

seller must follow express instructions, 201. 

notice by seller to buyer with a view to insurance, when, 198, 

201. 
buyer takes risk of necessary deterioration in transit, 201, 202. 
Acceptance, 

none, unless buyer has reasonable opportunity of examination, 

202,203. 
place of delivery primd facie the place of examination, 204. 
what acts amount to acceptance, 205, 206. 
buyer rightfully rejecting, primd facie not bound to return goods, 

207. 
rightful rejection, how exercised, and effect thereof, 207. 
liability of buyer for not taking delivery after request, 208, 298. 
default may amount to repudiation of contract, 208. 
Liability for Nonperformance, See Actimi, 

<«PBKI8H," 

not defined in Act, 58, 267. 
suggested meaning of, 58. 

PBBishable, sale of, goods by order of Court, 267. See Ferieh. 
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Plxdgb, 

exduded from the Act, 2, 3, 309. 

contracts of, in form of sales distinguished from sales, 3, 309. 

seller in possession of goods, or documents of title, may, when, 

160—166. 
so also buyer in possession, may, when, 160, 106 et $eq. 
effect of a, by buyer on seller's lien, &c., under sects. 25 (2) and 47... 

168, 261. 
seller's assent to buyer's, divests lien, 233, 256. 
effect of a, by buyer on seller's lien or right of stoppage, 255 et •eg. 

See Re-iale. 

Pledgee, 

may pass a good title under his power of sale, 148. 

may get a good title from seller, when. See Title ; Pledge, 

or Jxom buyer, as against seller's rights. See TiUe; Re-tale; Pledge, 

unpaid seller selling without express power, does so qua, 265, 269. 

PonroiNO, Scotch law of, 219. 

Possession, 

different senses of, 311, 312. 

change of character of buyer's, evidence of actual receipt, 37. 

so, by agreement, of seller's, 39. 
implied warranty of quiet, 79, 81 et sea, 
by third person, whether seller's bailee or not, effect of, on actual 

receipt, 37, 38. 
seller in, of goods or documents of title, may re-sell, pledge, &c, the 

goods, when, 160 «^ seq, 
definition of, in such cases, 162, cf. 222. 
distinction between sects. 25 (1) and 48 (2), as regards necessity of 

seller's possession of the goodsy 160, 161, 266. 
buyer in, may sell, pledge, &c., the goods free of seller's rights, when, 

I60y 106 et aeq. 
seller must be ready and willing to give, of goods in exchange for 

price, 178, 179. 
huyeT primd facie not entitled to, untQ he pays price, 179, 211, 214, 

216. 
buyer on credit is entitled to immediate, of goods, 176, 216. 
delivery of, in performance. See Performance, 
delivery is a voluntary transfer of, 810. 
effect of, on lien. See Lien, 
ejffect of, in cases of transit. See Stoppage in Transit, 

Postponement, 

of time of delivery, acceptance, effect of, on damages, 276, 281 — 283. 
distinction between, of performance and substituted contract, 47, 48. 

Potential Existence, 

Erevious rule as to future goods having a, 56, 57. 
ow far now recognized, 58. 

Power, sale under common law, or statutory, of sale, good, 148 — 150. 

Peioe, 

defined, 1. 

a necessary element of a contract of sale, 2, 5. 

a reasonable, payable for necessaries, when, 9, 15. See Capacity, 

must appear in memorandum under sect. 4, if agreed upon, 46. 

part payment of the, under sect. 4. See Contract of Sale ; Earnest 

or Part Payment, 
ascertainment of, must not involve a wager, 54, 61. 
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Frio— eonftntied. 

payable on the sale of a dhanoe which fails, 55. 

now ascertained, 61, 62, 175. 

of goods sold duty paid, 61. 

failing ascertainment, a reasonable, payable, 61, 62. 

a reasonable, a question of fact, 61, 62. 

payment of, to true owner, 62, 175. 

mterest on, 61, 290, 291. 

buyer's duty as to payment of. See Performa/nce. 

effect on contract of stipulations as to tmie of payment of, 64 d ae;. 

See Condition and Warranty. 
when agreed valuation of, fails, the agreement avoided, 62, 64. 

but if goods appropriated by buyer, a reasonable, payable, 62—64. 
when valuation prevented by "mult" of party, latter liable in 

damages, 62, 64. 
definition of ** fault," 312. 
possible meaning of definition, 60, 146. 
valuer in default, when liable, 63. 
collusion with buyer a fraud, 63. 
valuation of, cannot be delegated, 63. 
distinction between valuation and arbitration, 63. 
property may depend on punctual payment of, 114, 115. 

but not necessarily, 117, 118. 
effect of stipulation for payment of, by instalments at stages, on 

transfer of propertv, 120, 121. 
effect on transfer of property of ascertainment of, by seller, 124, 

125. 
when not payable, though goods delivered, 200. 
payment of, only on delivery of goods at their destination, when, 

144, 173, 174. 
or irrespective of delivery, or appropriation, 175, 272. 
primd facie payable only on truisfer of property, 175, 271. 
seller's right to, revives on dishonour of security given for, when, 

176. ^ee Performance ; Bill or Note, 
payment of, a concurrent condition with delivery, 178, 179, 271. 
of instalment of goods deliverable by instalments, when recoverable, 

194, 195. 
fixing of separate, for each article, does not render contract divisible, 

195. 
no stoppage by seller of the, of sub-sale, 261, 262. 
unpaid seder's rights against goods for payment of. See Unpaid 

Seller; Lien; Stoppage in Transit, 
action for, when it ues, 270 — 272. 
difference between contract, and market, when the measure of 

damages, 273, 274, 277, 279. See Action. 
breach m warranty as a defence against, 74, 286—288. 
special damages therefor recoverable, notwithstanding diminution of, 

287, 289. See Action. 
when part of, recoverable by buyer, 191. 

recoverable when consideration fails, 74, 75, 80, 86, 290, 293, 294. 
auction sales subject to reserve or upset, 299 et seq. See Auction. 
consignation or payment of, into Court by buyer in Scotland on 

br^ich of warranty, 303. 

Pbikoipal, 

parol evidence to charge, instead of agent, under sect. 4... 48. 

may receive notice of stoppage in transit, 252. 

his dutv to send it on, 254. 

ndes of, and agent, preserved by Act, 304. 
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Pbooedxtbb, 

in action for priee, 271. 

nrayisiona of sect. 4 are rules of, 29. 

by buyer on breach of warranty, 287. 

Profits, 

previous Scotch rule as to buyer's reoovery of, as damages, 284. 
where recoyerable as special damages, 292, 293. 

Pbopebty, 

transfer of the general, in a thing, one of the essentiaLs of a sale, 1. 
but contract for transfer of, not necessarily one of sale, 5. 

general, disting^uished from speoialf 2, 313. 

transfer of, may be postponed till expiration of time or fulfilment of 
condition, 1, 7, 114. 

when transfer of, postponed, contract then an agreement to sell, 1, 6. 

when it passes on a present sale of future goods, 57. 

when it passes in specific goods, condition turned into warranty, 73, 
75. 

implied condition of title at the time it passes, 79. 

br^ich of condition of titie takes place at that time, and without 
eviction, 81. 

consideration of sale exhausted by the passing of, 108. 

general rules as to transfer of, 110 6^ aeq. See Contract of Sale, 

rules of construction as to transfer ot.llletseq. See Contract of Sale. 

risk ^tm^/ocie passes with, 143, 145. 

delay in transfer of, wrongfully caused, may affect risk, 145. 

qy, whether a special, reserved to seller when buyer a special bailee ? 
229. 

•price primd facie payable only on passing of, 175, 271. 

action for price generally lies only when, has passed and goods de- 
livered, 270—272. 

action for non-delivery does not depend on, 277. 

Proposal, 

in writing, and verbally accepted, may be a memorandum under 

sect. 4... 45. 
each bid at an auction is only a, 300. 

Pbosectdtion, 

of thief, revests the property, when, 15Q et seq, 
qy, whether by owner, necessary P 157. 

PuFFEB, privity between seller and, essential, 301. See Atictum. 
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defined, 91, 314. 

primd facie no implied condition or warranty of, on the sale of goods, 

89, 91. 
exceptions, 89, 90 et seq. See Condition and Warranty, 
remedies and damages for breach of warranty of, 285 et seq. See 

Adion, 

QxrANTiTY, rules regarding the, of goods deliverable, 188 et »eq. See 
Performa/nce, 

Quasi Oontract, 

liability of persons under disabilify to contract, is a. See OapaeOy. 
semhle no, to accept necessaries. See Capacity. 
instances of various quasi contracts, 19, 20. 
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QlTASI Sbllbr, 

a person in the position of a seller is a. See Unpaid Seller. 

the words ** or owner " in sect. 47 contemplate the principal of a, 260. 

QuiST Possession, warranty of, 79, 81. See Condition and Warrant; 
Warranty, 

Eatification, 

anthority of agent to sign memorandum by, 51, 52. 
of nnauthoriz^ stoppage in transit, 253. 

BsADT Monet Babqain, time of payment a condition in a, 64, 114, 116. 
BxADT AND WiLLiNO, meaning of, 179, 180, 275. 

Befusal, 

absolute, by defendant to perform his part, dispenses the other from 

performance of condition, 77, 78, 196. 
must be acted on, 78, 196. 
by seller to allow buyer s examination of bulk, justifies a repudiation, 

105. 
in instalment contracts, a breach amounts to a, to perform, when, 

194, 196. 
effect of buyer's, to take delivery after request, 208. 
date of, when the date of breach with regard to damages, 273, 277, 

283. 

Bejection, 

unreasonable delay in, evidence of acceptance, 33, 205, 206. 

qy, whether prompt, after cursory inspection, evidence of acceptance 

under sect. 4 P... 33. 
buyer's right of, on breach of seller's condition, 68. 
buyer's right of, of goods excessive or deficient in quantity, or mixed, 

188 H seq, 
right of, lost by acceptance, 69, 205. 
unreasonable delay in giving notice of, of goods sent on approval, &c., 

125, 127. 
after rightful, the buyer a bailee, 146, 207, 208. 
right of, how exercised, 207. 
by insolvent buyer to prolong transit, 248. 
right of, of goods in Scotland, 290. 
See Performance ; Repudiation, 

Bepeal of enactments by Act, 303. 

Ebfbesentation, 

distinguished from warranty and condition, 69, 71, 72. 
whether also a warranty, a question for jury, 71, 72, 109. 

when for Court, 72. 
qy, necessary that representation should now form part of contract ? 

71(4 306,307. . 
exhibition of sample amounts to a, by seller, 107. 
various, amounting to estoppels in pais, 149. 
effect of document contaimng a, that goods free from lien, 257. 

Eeptjdiation, 

acceptance under sect. 4 after seller's, of contract, ineffectual, 34. 

a written, of the contract, may be a memorandum, 44. 

buyer's default in punctual payment does not ordinarily justify, 65, 

66, 270. 
breach of condition justifies, 68. 
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Bepttdiation — continued, 

when right of, lost on breach of condition, 73 — 75. 
breaches of an instalment contract may justify, when, 194. 
so also buyer's default in taking deuvery on request, 208. 

Be-sale, 

terms providing for a, to seller, not a ** contract of sale " under 

sect 4... 33. 
by buyer before examination, an acceptance under sect. 4... 33. 
by seller or buyer in possession. See Title, 
seller cannot stop in transit proceeds of, 236. 
lien and right of stoppage ordinarily not affected by the buyer's sale 

or other disposition, 255, 256. 
seller may, however, assent thereto, 233, 256, 257. 
effect on lien and right of stoppage of the transfer by buyer or owner 

of a document of title, 255. 
buyer or owner must be "lawful transferee" thereof from seller, 
255, 259. 
and second buyer, &c., must take in good faith and for value, 
255, 260, 261. 
meaning of "lawfully transferred," 168, 259, 260. 
meaning of ** sale or other disposition," 257. 

distinction at common law between bills of lading and other docu- 
ments in their effect on seller's rights on buyer's re-sale, 257, 258. 
under Factors Act of 1877, s. 5, and of 1889, s. 10, and s. 47 of this 

Act, all documents of title on same footing, 258. 
"document of title" defined, 258, 312. 
important part of such documents is the representation of freedom 

from seller's rights, 257, 259. 
bill of lading not negotiable at common law, 259. 
meaning of " or owner," 260. 
sect. 47 deals only with cases where the buyer or owner transfers a 

document, 260. 
document made out in sub-buyer's name ah initio^ not a transfer, 262, 

263. 
sect. 47 compared with sect. 25 (2) as regards the seller's rights 

against sub-buyer, &c., 261. 
effect, as between seller and buyer, on lien, &c., of bills of lading and 

other documents, 260. 
" good faith " defined and explained, 260, 261. 
* Valuable consideration" includes an antecedent debt, 261. 
when right of stoppage defeated, seller cannot int^cept sub-buyer's 

purchase-money, 261, 262. 
in case of a pledge the seller's rights remain for the surplus, 255, 

262, 263. 
meaning of " pledge or other disposition for value," 257, 262. 
seller may also force pledgee to marshaU assets, 262. 
contract primd facie not rescinded by unpaid seller's exercise of lien 

or right of stoppage, 264. 
illustrations of enect of lien and right of stoppage, 265. 
re-sale by unpaid seller exercising either right, passes good title, 265, 

266. 
seller sells qua pledgee, and is liable to buyer for difference, 266, 269. 
sub-buyer's title depended at common law on original buyer's 

default, 265, 266. 
where no default latter could maintain trover, 265, 266. 
effect of sect. 48 (2) on this point discussed, and the section com- 
pared with sect. 25 (1)...267. 

O. B B 
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Be-SALE — continued, 

when and under what conditions unpaid seller may sell peiiehable or 

other goods, 267, 268. 
sale of perishable goods bv order of Court, 267. 
in spite of re-sale, mutual rights of action remain, 267. 
re-sale under express reservation rescinds the contract, 268, 269. 
summary of the law as to the impaid seller's right of, 269, 270. 

Bebcission, 

total, by parol, of contract under sect. 4, when, 48. 
exercise by unpaid seller of his rights does not amount to a» 264. 
unless right of re-sale expressly reserved, 268, 269. 

Besebye Pbicb at auction, 299. See Atu:tion, 

BESTrruTiON, order for restitution of goods stolen, &c., semble preserved, 
159. 

Bbtaineb, 

unreasonable, evidence of acceptance, 33, 205, 206. 

and of adoption of transaction where goods sent on approval, 
&c., 125—127. 
circumstances under which, must take place in latter case, 127. 

Betxjen, 

buyer not bound to, goods rejected, 207. 
mav be his only remedy for breach of warranty, 128, 286 (t). 
right of, when not lost, of goods sent on approval, &c, 127. 
time of, by buyer in above case, 128. 

BiOHT OF Disposal, 

seller may reserve the, of goods, whether specific or appropriated, on 
delivery to carrier, 129, 135, 136. See Uontrad of Sale; Perform- 
ance; Lien, 

reservation of, on shipment on buyer's ship, preserves right of stop- 
page, 237—239. 

Bight of Betention, included in "lien," 216, 313. 

«* Bight, Duty, or Liability," 

declared by Act, is enforceable by action, 298. 

implied by law, how varied, 295, 296. 

express agreement will not displace an implied right, &c., when 

former superadded, 296. 
course of dealing, 296. 
usage must bind both parties, 295, 298. 
may import terms, or explain existing terms, 297. 
must be lawfrd, proved, and consistent, 297. 
different kinds of trade usages, 297, 298. 
cases showing interpretation of contracts by trade usages, 298 (/). 

Bl8E, 

buyer takes the, on the purchase of an expectation dependent on a 

chance, 55. 
sale of goods '' to arrive " distinguished, 55, 
effect of specific goods perishing before, passes to buyer, 59, 60. 
liabilities m above case under ss. 7 and 20 compared, 60. 
effect of goods perishing after, passes, 60. 

buyer takes the, of necessary deterioration in transit, 98, 201, 202. 
general rules as to the incidence of the, 143 — 148. 
when delivery to carrier is insuflficient, 198 — 201. 
of quantity mutually taken when cargo sold *' as it stands," 189. 
when seller agrees to deliver at destination, 200 — 202. 
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Bttles lor ascertaining intention as to transfer of property, 111 eiseq, 
BinmiNa Days, meaning of, with regard to deliyery, 183. 

Sale, 

defined, 1. 

indudee bargain and sale, and sale and deliyery, 314. 

distinguished from agreement to sell, 1, 6, 7, 8. 

when complete, 1, 8. 

by or to person under incapacity. See Capacity, 

quasi-contracts of. See Quasi-contract. 

a present, of future ^ods, is an agreement to sell, 54, 66, 67. 

on a, of specific goods, condition turned into warranty, 73. 

implied condition of title on, 79. See Condition and Warrajity, 

title under a. See Title. 

rules as to the passing of the property, 110 e^ $eq. See Contract of 

Sale. 
enactments relating to, preserved by Act, 308. 

Sale ob BEnntN, 

passing of property in goods delivered on, 126^127. See Contract of 

Sale. 
difference between such contracts and agency, 2, 126. 
buyer a bailee of goods sent on, 126, 146. 
dehvery to carrier no delivery to bailee on, 199. 

Sample, 

acceptance under sect 4 may be of, if taken as part of bulk, 34, 61. 
impued conditions on sale by sample, 102 et seq. See Condition and 

Warranty. 
sale by sample not within the usage of market overt, 162. 
qy. whether buyer taking, is evidence of an agreement by carrier to 

attorn to him, 247. 

*' Say about,*' meaning of, when added to quantity, 190. 
•* Say not less thak," meaning of, 193 (Dl. 6). 

SOOTLAND, 

not bound by sect. 4... 22, 63. 

buyer's rights in, on material breach by seller, 76. 

condition of fitness applies to, 94. 

no law of market overt in, 160, 153. 

no revesting of title on conviction, 156, 169. 

law of, as to interest on price, 273. 

law of, as to attachment of goods, 219. 

specific implement in, 284. 

previous law of, as to buyer's right to profits as damages, 284. 

Duyer's right of rejection in, 290. 

hypothec and sequestration of rent in, 310. 

payment into Oourt, or security, by buyer of goods warranted, 303. 

mterpretation of law terms, 310 et seq. 

ScoKiP, Shabes, AiTD Stooks, excluded from << goods," 23, 313. 

Seal, contract of sale may be under, 18, 19. 

Sboubity, 

contracts operating by way of, excluded from Act, 309. 
buyer in Scotland relying on breach of warranty may be required to 
give, for price, 303. 

bb2 
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Seller, 

defined, 314. 

declaration by, of name of ship in contracts " to arrive," 56. 

selling in special capacity, no condition of title by, 80. 

under warranty for quiet possession, warrants against all his acts, 
82, 83. 

must be a dealer, when warranty of fitness, 90. 93, 96. 

implied engagement by, on exhibition of saniple, 106, 107. 

must be bound to do something to put goods in deliverable state, 119, 
120. 

when a bailee of the goods, 146, 209. 

in possession of goods sold may re-sell, when. See Title, 

debvery by. See Performance ; Delivery* 

when not bound to carry on business to supply goods, 190. 

may charge buyer expenses of custody, when, 208. 
Sequestration, rules as to, for rent in Scotland, preserved, 309, 310. 

Set-off, forming a term of the contract, not a part payment under 
sect. 4. ..41. 

Sheriff, 

ordinarily no condition of title on sale by, 80. 

what warranty, bound by, 80. 

effect on title of a delivery of a writ to, 171, 172. 

** sheriff ** in such cases defined, 171, 173. 

duty of, to indorse particulars of date of receipt on writ, 171, 173. 

qy, IS this duty enforceable by action under sect. 57 ? 298. 

qy, liability of, under sect. 29 of Sheriffs Act, 1887, affected by 
sect. 67 ? 173. 
Smp, 

sale of, how made, 18. 

contracts of sale ** to arrive," 55, 66, 67. See Contntct of Sale, 

Sroperty in incomplete, passes, when, 120, 121. 
ehvery of, at sea, how made, 174. 
effect of delivery in performance on board, 199. 
effect on lien of delivery on board, 226, 227. 
master of buyer's, when agent to take delivery, 237 — 239, 249. 
effect of buyer's charter of, on right of stoppage, 249. 
See Shipment 

Shipment, 

current price at port of, not necessarily reasonable, 62. 
declaration by seller of particulars of, may be a condition, 67. 
time of, may be a condition, 66, 67, 88. 
right of disposal, how reserved on, 136 — 139, 226, 227. 
not complete till bill of lading taken, 227. 
See Ship, 

Shipowner, must forward notice of stoppage in transit received, 254. 

Shop, 

in London, when a market overt, 152. 

qy, whether sale to shopowner within the privilege ? 152. 

Signature, 

to note or memorandum of contract by party to be charged, or agent, 

when necessary, 21, 50. 
agent for, who and how appointed, 51, 52, 53. 
rules as to, by agent, 52, 53. 

particular agents. See Auction; Auctioneer; Broker, 
what is a sufficient, 50, 51. 

Silence, may be evidence of assent to a contract of sale, 19. 
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Sfboial Pbofekty, seller's right of stoppage in transit exeroiseable sub- 
ject to pledgee's, 256, 262, 263. See Property. 

Specific Goods, 

defined, 68, 118, 314. 

contract for sale of, wluch have, unknown to parties, already perished, 

void, 68. 
agreement to sell, which subsequently perish, when avoided, 59, 60. 
meaning of ** specific" in latter class of cases, 59, 60. 
conditions and warranties on the sale of. See Condition and Warranty. 
rights of buyer on a sale of, warranted. See Condition and Warranty. 
on sale of, seller may reserve right of disposal, 136, 137. 
general rules as to the passing of the property in. See Contract of Sale, 
when deliverable ** free on board," effect as regards risk, 144. 
place of delivery of, when locality known, 181, 
specific performance of contract to deliver specific or ascertained 

goods, 284. 

Specific Implement, in Scotland, 284. 

Sfbcifio Performance, of contract to deliver specific or ascertained 
goods, 284, 285. 

Specified Article, conditions on the sale of a, 90, 94. 

Statute of Frauds, sect. 17 of, re-enacted by sect. 4 of Act, 21, 22. 
See Contract of Sale, 

Statutes, 

regulatiag the sale of special kinds of goods, saved by Act, 18, 308. 
Ust of, establishing implied warranty of quality, 90. 
repealed by Act, 316. 
appendix of, 317 e^ acq. 

Statutes, other, referred to, 
40 H. 3 (Leap Year), 183. 
21 H. 8, c. 11 (Stolen Goods), 156, 157, 159. 

3i*MiI*cf 12'* ^' ^ 1 f^® ^* Horses), 18, 153, 308, 317, 319. 

1 Jac. 1, c. 21, s. 5 (Pawnbrokers), 151, 153, 316. 
29 Car. 2, c. 3, s. 15 (16) (Statute of Frauds), 171. 

s. 4 „ „ 28,29. 

s. 17 „ „ 22,28,41,50,299,313. 

c. 7 (Sunday Act), 308. 

2 & 3 W. & M. sess. 1, c. 5, s. 2 (Sale of Distress), 150. 
7 Will. 3, c. 12, 8. 13 (Irish Statute of Frauds), 303. 

4 G. 4, c. 83 (Factors Act, 1823).. .161. 

6 G. 4, c. 94 (Factors Act, 1825}.. .161, 163, 257. 

7 & 8 G. 4, c. 29, s. 57 (Stolen Goods), 156, 157. 
9 G. 4, c. 14, s. 7 (Lord Tenterden's Act), 23, 63. 

3 & 4 W. 4, c. 42, s. 28 (Interest), 290. 291. 

5 & 6 V. c. 39 (Factors Act, 1842)... 161. 

8 & 9 V. c. 109, s. 18 (Gaming Act), 54. 

17 & 18 V. 0. 126, s. 12 (Common Law Procedure), 63. 

8.78 „ „ 285. 

c. 104, 88. 55—65 (Merchant Shipping Act, 1854)... 18. 

18 & 19 V. c. Ill (Bills of Lading Act), 149, 214, 322. 

19 & 20 Y. c. 60, 8. 1 (Mercantile Law Amendment (Scotland)), 309. 
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StAT17TI8» 0THSB» BIFIttBXD TO-HiOnUnued. 

24 ft 25 y. 0. 96, 8. 78 (Larceny Act, 1861)... 259, 323. 

B. 100 „ 156, 159. 

30 ft 31 y. 0. 48, 8. 3 (Sale of Land by Auction), 301. 

6. 5 „ 301, 302. 

8. 6 „ 301. 
33 ft 34 y. c. 23, 88. 6, 8, 30 (OonTiotB)...9l 

35 ft 36 y. c. 93, 88. 4, 30 (Pawnbrokers Act, 1872).. .151, 158. 

36 & 37 y. c. 66, 8. 24 (Judicature Act, 1873)... 285. 

37 ft 38 y. c. 62, 8. 1 (In&nts' EeHef Act, 1874).. .10, 11, 13, 14, 308. 

39 ft 40 y. c. 36, 8. 20 (Customs Consolidation Act, 1876)... 61. 

40 ft 41 y. c. 39, 8. 3 (Factors Act, 1877)... 160— 163, 169. 

8. 4 „ 166, 169. 

8. 5 „ 258. 

41 ft 42.y. c. 31 (Bills of Sale Act, 1878)... 149, 308. 

c. 38 (Linkeepers Act), 150. 

42 ft 43 y. c. 49, 8. 27 (Summary Jurisdiction Act, 1879).. .159. 

c. 59 (Civil Procedure Acts Kepeal Act, 1879)... 183. 

44 ft 45 y. c. 41, s. 7 (Conveyancing Act, 1881).. .81, 82, 84. 

8. 19 (1) „ „ 150. 

45 ft 46 y. c 43 (Bills of Sale Amendment Act, 1882).. .308. 

c. 61, 8. 90 (Bills of Exchange Act, 1882).. .260, 315. 
88. 3, 73, 89 (1) „ 210. 

8. 41 „ 211. 

8. 97 (1) „ 304. 

0. 75 (Married Women's Property Act, 1882)... 9. 

46 & 47 y. c. 52, 88. 49, 55—57, 114 (Bankruptcy Act, 1883)... 304. 

50 & 51 y. c. 55, s. 29 (Sheriffs Act, 1887)... 173. 

51 & 52 y. c. 21 (Law of Distress Amendment Act, 1888)... 150. 

c. 43, 8. 146 (County Courts Act, 1888)... 173. 

52 ft 53 y. c. 45 (Factors Act, 1889)... 325. 

0. 1 (2 „ 222. 

8. 1 (1) „ 164, 170. 

8. 1 (4) „ 184, 231, 256, 258. 

88. 2 (1), 5 „ 257. 

8. 2 „ 166, 168, 169. 

8. 3 „ 161. 

88. 4, 5 „ 165, 170. 

8. 5 „ 163. 

88. 8—10 „ 214. 

8. 8 „ 160, 255, 265. 

8.9 „ 163 (v), 166, 167. 

8. 10 „ 231, 258. 



8.12(2) „ 168,261. 

, 8. 3(Int< 



c. 63, 8. 3 (Interpretation Act, 1889)... 67. 
8. 20 „ 19. 

8. 38 „ 303. 

64 ft 55 y. c. 39, 88. 69, 111 (Stamp Act, 1891)... 259 (a), 329, 330. 

86. 22, 40, 70, 71, 101— 103... 329, 330. 
Order 13, r. 13.. .150. 
19, r. 3... 287. 
21, r. 17.. .287. 
48, r. 1...285. 
50, r. 2.. .150. 
Lidian Contract Act, 1872, s. 94... 181. 
„ „ 8. 115.. .94. 

Fienoh Crnl Code, s. 1608... 187. 
8. 1609...181. 
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Stoppagb m Transit, 

the unpaid seller's right of, 234, 236, 237. 

distingiiished from reservation of right of disposal, 234. 

transit and buyer's insolyencv essential, 235. 

what is ** insolvency," and when it must exist, 235, 315. 

right exists only against goods themselves, 236. 

stoppage resumes hen, does not rescind contract, 236, 264, 268. 

right of, paramount to carrier's general lien and to rights of creditor, 

236. 
duration of transit defined, 237, 239, 240, 242—244. 
goods may be in transit though not in motion, 238. 
question is, in what capacity the agent holds ? 237, 238. 
master of buyer's own ship a carrier, when, 238, 239. 
buyer's agent to take delivery, 240. 
destination contemplated by buyer may be either the end of transit 

or the further destination only, 240, 241. 
question is, does the bailee hold goods as carrier till then ? 241. 
possession taken by buyer before arrival ends the transit, 244. 
semhle^ no distinction between rightful and wrongful taking, 245. 
transit ends by attornment by carrier at destination in spite of 

further destination, 245, 248. 
various meanings of ** destination," 246. 
mutual assent to attornment necessary, 247. 
buyer rejecting goods in hands of carrier prolongs transit without 

fraudulent preference, 248. 
master of buyer's chartered ship, when a carrier, or not, 248, 250. 
ordinary charter and demises distinguished, 249. 
possession of buyer's master may be the destination of the goods, 250. 
carrier's wron^ul refusal to debver to buyer ends the transit, 250. 
when part dehvery by carrier amounts to a complete delivery, 251, 

252. 
stoppage, how generally effected, 252, 254. 
any act must be done with intent to stop, and by virtue of right 

paramount, 253. 
notice to stop, how, and to whom given, 252, 253. 
duty of shipowner to forward notice, 254. 
carrier's duty to re-deliver to sdler, and liability in that behalf, 252, 

254. 
this enforceable hj action, 254, 298. 
expenses of re-delivery the seller's, 252, 254, 255. 
effect on right of, of a re-sale by seiler or buyer. See Be-saU, 

SXTB-BUTER, 

document of title made out in name of, not a transfer from buyer, 

262, 263. 
may take delivery so as to end transit, 240. 
rignt of, to tender seller payment on latter's notice of re-sale, 268. 
See Title ; Be-sale; Stoppage in Transit; Lien. 

Stjb-cx)NTRACT, when buyer buys to fulfil a, known to seller, seller's 
liability in damages, what, 292, 293. 

Substituted Contract, 

must be in writing if under sect. 4... 47. 

distinction between, and substituted mode of perfozmance, 47. 

rule stated, 48. 

Surety, 

for buyer, cannot stop in tramitu in his own name, 218. 
his rignts in such case, 213. 

Tenant, 

sale of fixtures to an incoming, when semble not a sale d goods, 27. 
sale by outgoing to one not an incoming, mnUe is saoh a sale, 27. 
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Tbndeb, 

irregular, of goods, when revocable, 175. 

averment of, unnecessary in case of concurrent condition, 179, 180. 

of delivery, must be at reasonable hour, 186, 187. 

default by buyer to. cash, when an invitation to rescind, 66, 197. 

seller muist on, of delivery, offer a reasonable examination of goods, 

202—204. 
buyer after rejection, and, of goods to seller, may recover expenBes, 

208. 
of payment in performance, how made, 210. 
8eller*s lien till payment or, of price, 219, 220, 234, 236. See Lien; 

Stoppage in Transit, 
qy, whether a, of carrier's expenses of re-delivery after stoppage 

necessary, 254, 255. 
of price by buyer within reasonable time necessary on seller's notice 

of re-sale, 267, 268. 
buyer's, though after previous default, destroys seller's right of 

re-sale, 269. 

Tbbks op Contract, 

to be regarded in ascertaining intention as to transfer of property, 

113, 116. 
whether breaches of instalment contracts are vital depends on, 194, 
196. 

Tbstiko, when necessary to ascertain price, effect of, on property, 124. 

Things attached to Land, 

are "goods " if agreed to be severed, 23, 313. 

term includes yrtic^t^ naturales and fixtures, 25. See Goods. 

Things in Action excluded from " goods," 23, 312. 

Time, 

of performance, voluntary forbearance as to, 47, 48. 

of arrival of goods sold ** to arrive," a condition, 65, 56. 

stipulations as to, of payment, &c., whether conditions or not. See 
Condition and Warranty, 

warranties limited in, effect of, 109. See Condition and Warranty, 

definition of ** month," 64. 

of shipment a condition, 66, 67, 88. 

condition of merchantable quality, or of fitness, extends to a reason- 
able, for transit, 98. 

buyer's request to inspect goods must be made at a reasonable, 105. 

demand and tender of delivery must be made at a reasonable hour, 
186. 

buyer must pay or tender price within reasonable, after seller's notice 
of re-sale, 267. 

may be limited for transfer of property, 1, 7. 

rules of conslxuction as to, when property passes, 117 6^ seq, 

Sroperty may pass though, of payment or delivery postponed, 117, 118. 
xed or reasonable, for return of goods sent on approval, &c., 125, 

127, 128. 
effect on risk of goods of delay in, of delivery by fault of either party, 

143. 
at what, goods bound by deliverjr of writ to sheriff, 171. 
duty of sheriff to indorse, of receipt on writ, 171, 173. 
of payment when goods (payable after arrival) perish, 175. 
of delivery in performance by seller, 182, 183. 
retainer for unreasonable, evidence of acceptance in performance, 

205, 206. 
lien revives on expiration of, of credit, 219, 220. 
or timee, for delivery, acceptance, as affecting damages. See Action, 
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Tttlb, 

impUed condition and warranties of, 79, 83. See CondUion cmd 

Warranty. 
wilful non-disdosore of absence of, a fraud, 148. 
buyer ordinarily requires no better, than seller had, 148, 149. 
exceptions, statutory or otherwise, 148 — 150. 

Market Overt, 

passes by sale in, according to usage of market, to buyer in good 
faith and without notice, 160, 151, 153. 

provisions as to sales of horses, 150, 153, 317 et aeq. 

Scotch law sayed, 153. 

Crown not bound by sale in, 150. 

owner's title reyiyes on his regaining possession, 150. 

1 Jac. 1, c. 21, s. 5, repealed, 151, 153, 316. 

market oyert defined, 151. 

both sale and deliyery in market oyert essential, 151, 152. 

usage of market stated, 152. 

qy, whether sale to shopkeeper in London protected P 152. 
Voidable Title, 

person with a yoidable title may sell, when, 153, 154. 

voidable title, how avoided, 155. 

sect. 23 compared with sect. 25 {2)...\bb, 

illustrations of yoidable and voia titles, 155, 156. 
Revesting of Title, 

revesting of, in goods stolen on conviction of offender, notwith- 
standmg intermediate dealing therewith, 156 — 158. 

general effect of sect. 24 summarized, 156. 

qy, whether prosecution by owner necessary ? 157. 

property in goods obtained by wrongful means, other than lar- 
ceny, does not revest by reason only of conviction, 158, 159. 

in both above cases, when proper^ does not pass. Act not 
required, 158, 159. 

semhle, restitution order preserved by Act, 159. 

Scotch law saved, 156, 159. 
SaUa by Seller or Buyer in Possession, 

seller in possession of goods or documents of title, or his mercan- 
tile agent, can sell, pledge, &c., when, 160, 163. 

estoppel at common law necessary, 161. 

effect of sect. 25 (1) compared with previous Factors Acts, 160, 161. 

sect. 25 (1), semble, not confined to fraudulent sales, 161. 

effect of sect. 25 (1), as compared with sect 48 (2). ..161, 266. 

•* mercantile agent " defined, 160, 170. 

the necessary conditions to validity of seller's disposition, 162. 

seller's ** possession " defined, 162. 

the transaction must be executed by delivery or transfer, 160, 163. 

sect. 3 of Factors Act, 1877, compared with sect. 25 (1)...162, 163. 

meaning of ** sale, pledge, or other dieroosition," 163. 

character of goods dealt with, when seller or agent acts, 164. 

qy. whether seller's mercantile agent may p&dge for his own 
debt, or take goods in exchange ? 165. 

*' good faith " and '* notice " defined and explained, 165. 

effect of the sale, pledge, &c., when above conditions fulfilled, 
160, 166. 

buyer obtaining, with seller's consent, possession of goods or 
documents, can re-sell, pledge, &c., when, 160, 166, 170. 

sect. 25 (2) compared with sect. 9 of Factors Act, 1889, and 
sect. 4 of Factors Act, 1877... 166. 

meaning of ** having bought or agreed to buy," 166, 167. 
of toe corresponding words in Factors Act, 1877. ..169. 

G. 
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TiTLB— oon<fntiee{. 

8ale$ by Seller or Buyer in Poeeeesion — oontinaed. 

the conditions neoeesary to the yalidity of the bayer's sale, &c., 

167, 169. 
buyer's possession of the goods must be (where seller's lien is 

concerned) as special bailee, 167, 168. 
sect. 25 (2) compiured with sect. 47 with regard to possession of 

the documents of title, 168, 261. 
seller's consent to buyer's possession, what sufficient, 168, 169. 
meaninff of ** other right " of seller, 169. 
c^ect of the transaction, 160, 169. 
" mercantile agent" defined, 160, 170. 
nature of the goods dealt with bv latter, 169, 170. 
qy, whether agent may pledge for his antecedent debt, or may 

barter goods F 170. 
Write of Execution, 

at what time writ binds the property in the debtor's goods, 171. 

and as against the Crown, 171. 
duty of sheruX to indorse particulars of date of receipt on writ, 

171. 
m. extent of his liabilit^r P 173. 
fitle acquired in good faith and without notice, protected, when, 

171, 172. 
"sheriff" defined, 171, 173. 
Scotch law saved, 171. 
effect of sect 26 on preyious law, 172. 

Boe Sheriff. 
Other Caeea, 

of sub-buyer or pledgee from buyer as against seller's rights. 

Bee Unpaid Seller. 
of sub-buyer from seller exercising power of re-sale. See 

Be-eale. 

T&ADE Name, no condition of fitness on sale of specified artide under 
its, 90, 94. 

Trade XJsAaB, 

impliedly included in contract of sale, 19. 

roles as to the inclusion of, 296 — 298. 

as to supply by manufacturer of goods of other make, 87. 

condition of quality or fitness ma^ be implied from, 90, 100. 

may modify rights of parties with regard to the quantity of the 

goods, 188, 192. 
that goods not returned within certain time are accepted, 206. 
that goods sold on credit not deliverable tiU parent, 221. 
cannot make a document one of title, when, 257, 259. 
agreement to pay interest on price may be inferred ^m, 290. 
See Bight, Duty, or Liability. 

Transit, 

effect of deterioration in, on condition of quality, ftc, 98. 
incidence of the risk of, 198, 201, 202. See Biek. 
stoppage in, 234 et seq. See Stoppage in Tramit. 

Trial, 

when property passes in goods delivered on, 125—129. 
time for, 128. 

question whether excessive, one of fact, 127. 
buyer a bailee of goods sent on, 126, 146. 

Trover. See Conversion, 
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Unpaid Selleb, 

partnership may exercise rights of, against partner, 6. 
defined, and illustrated, 209, 212. 

persons included in the term |* seller " in this connection, 212, 213. 
non-payment of the whole price, 209, 210. 
effect of receipt of bill of exchange, &c., 209— 211 , 233. 
dishonour of bill, or insolvency of buyer, 211, 212, 233. 
of a quasi-seller, 213, 214. 
rights of, stated. 214—216. 
property passes to buyer subject to rights of, 215. 
analogous rights of, when property h^ not passed, 218, 219. 
lien and stoppa^ in transitu ctefined and distinguished, 216, 217. 
attachment by, in Scotland, 219. 
lien of. See Lien, 

right of stoppage in transitu of. See Stoppage in Transit. 
rights of, how defeated. See Re^sale, 
re-sale by. See Re-saU, 

contract of sale primd facie not rescinded by exercise of his rights 
by, 264. 
when it is, 268, 269. 

TJpssT Pbice, effect of an, at auction, 299, 302. 

TJsAOB. See Trade Usage. 

Valuation, 

distinction between, and arbitration, 63. 
of price, 62 et $eq. See Price. 

Valttb, 

contracts of the, of lOl. and upwards, require writing, &c., under 
sect. 4... 21 etseq. 

what are contracts of the, of 10/., 27, 28. See Contract of Sale, 

substituted in sect. 4 for * * price " in sect. 1 7 of the Statute of Frauds, 23. 

implied contract to pay the, of goods accepted when quantity defec- 
tive, 188, 191. 

so, of goods already delivered recoverable after repudiation of con- 
tract, 20 (ni. 2), 196. 

measure of damage for breach of warranty of quality depends on the, 
of goods delivered, 288. 

Valuer, 

in default liable in damages, 63. 
collusion by, with buyer, a fraud, 66. 
distinction between, and arbitrator, 63. 

Vbnditio spei, 
defined, 55. 
instance, 55. 
distinguished from sales of goods ** to arrive,'' 55. 

Voidable Title, 

seller having a, may pass good title, when, 153, 154. 

how avoided, 154. 

distinguished from void title, 154. 

Void Contract, 

distinguished from voidable, 154. 

for sfJe of goods to infant, 10. 

for sale of specific goods which have perished, 58. 

where alleged subject-matter not intended to be dealt with, 2. 

where no consensus as to personality of the other party, 2. 

or express refusal to contract with him, 2. 
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Waoeb, 

oontraot of sale must not inyolTe a, 54, 55. 

as where ascertainment of price amounts to such, 54, 61. 

or differences only to be paid, 54. 
test of what is a, 55. 

Waiver, 

by buyer of examination of ^oods, and acceptance under sect. 4... 33. 

election by buyer of, of condition, or reliance on warranty, 68, 69. 

may be express or implied, 69. 

express, semhle, dealt with by sect. 11 (1) (a)... 69, 77. 

rules as to implied, 77, 78. 

of lien by seller, 220, 225, 232, 233. 

of lien by part delivery, 223. 

of right of stoppage by part delivery, 251. 

Waeehou8EMAN*s Certificate. See Bocumeni of Title. 

Warrant. See Document of Title, 

Warranty, 
defined, 814. 

on sale of goods ** to arrive " primd facie no, that goods shall arrive, 
55. 



principle of the implication of conditions and, ^5. 
buyer s election to waive condition and : 



buyer s election to waive condition and rely on, 68, 69, 80, 81. 

the question, ** warranty or condition ? '* one of construction, 70, 71. 

distinction between, and conditions and representations stated, 

69—72. 
implied, of quiet possession and freedom from incumbrances, 79, 

81, 83. 
difference between, for quiet possession and covenant for title, 82. 
question whether, intended, one of fact, 109. 
conformity of ^oods with description, not a, 86. 
after sale reqmres new consideration, 108. 

See Condition and Warranty, 
remedies and procedure of buyer on breach of, 285 — 287. 
measure of damage in such case, 288, 289. 

See Action, 

Weiqhino, when necessary to ascertain price, effect of, on property, 124. 

** Within," a certain time, meaning of agreement for delivery, 183. 

Work and Materials, 

contracts for, distinguished from sale, 3, 8. 
various tests of the distinction, 3, 4. 
property in materials. See MateriaZe. 

Writ, 

effect on title of delivery of, to sheriff, 171, 172. 
of delivery, 285. 

Writing, 

meaning of, 19. 

contract of sale may be wholly or partially in, 18, 42. 
not necessary to contract in Scotland, 22, 53. 
common law rule as to contracts in, 42. 

this rule independent of the provisions of sect. 4... 42, 43. 
note or memorandum in, when necessary to contract of sale, 21 d «e^. 
See Contraxi of Sale ; Note or Memorandum, 

Wrongful Act or Default, 
the definition of "fault," 312. 
suggested meaning of, 60, 146. 
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